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ABSTRACT 

These conference proceedings are separated into three 
areas: .<1) presentations by individuals who have played important 
poles in desegregation; (2) presentations on contemporary issues; and 
'(,3) the continuing challenge of providing equal educational 
opportunity to all. Among the topics included in the first section 
are the social and legal history building up to Brown vs.. Board of 
Education case^ the implications of Brown^. and Delaware's 
contribution to Brown. Issues such as busing/^ the continuing validity 
of .integration as a predominant goal iip the search for quality 
education^ bilingual education^ the emerging meaning of equal 
educational opportunity, Chicano education, and outlooks for the 
future are included in, the second section. Another aspect of the 
Brown dec ision and the civil rights .movement, the decision's 
^relevance to white Americans, and the neejd for racial harmony are 
discussed in the third section. (AM) / ! . ^ 
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Editor's Note: 

Two impoitant cai.es dis..ubbea in the following articles were awaiting 
decision by the Supreme Court at the time of (he Center for Civil Rights' 
Conference on March 21 and 22, 1974. The Supreme Court has now an- 
nounced Its decision in both cases. In DeFunis v. Ockgiumi 416 U.S. 312 
(1974), the Court held that the case was moot and, therefore, reached no 
decision on the issue of whether the University of Washington could consti- 
tutionally take the race or national origin of minority applicants into account 

in determining admission to law school. In Millikcn K Bradley, U.S.„, 

94 S. Ct. 3! 1 2, ( 1 974), the Court, in a 5-to-4 decision rejected a metropolitan 
school desegregation plan for Detroit and its suburbs. Although the Court's 
majority found no justification in the facts of Mie case for a remedy crossing 
school district hnes, it did not rule out such a remedy entirely. A metropoli- 
tan remedy might be appropriate, in the Court's view, if school district lines 
had been drawn or manipulated to segregate students or if illegal segregation 
within one district had had a substantial impact on neigliboring districts 
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Foreword 



On Mjv I^, I^^^4. ihe Supreme C i»urt jim^njiucJ iIn liMviru dcviMtm in 
linnxn i\ B**ard **! i JututuA In the U\cnl> tuuiuUouN \cji\ ^nuc llut Jj>, 
the JewiMim lijN hc«.i)fiie nut My j lanJnufk in the development Amen 
cjn juriNpfudcnce but jKo .1 IejJ«ng lnue m j11 J^pewt^ ot out njti(m\ ro«.ent 
development. Br*n\n d«s.Kued thjt scpjiate ediivjtionji Ijwihliev lot 
muiofilicx vveie inheieutlv iincijiuL h* \iih%cv{ucnt dcwiMMn\> the Cuuit ^uiwk^ 
K *ktriuk dttwn othci J^pe<.t^ iif the Jiin Crow jpjttheid whivh chju^ten/ed 
\o nuiwh ol Americjii hfe. Hn*\\n\ inipj^t. hiiv\ever, ^ocs be\i»nd rj^ijl 
i*k\ue\. It \us biiiughi jhve ^nuc j^jUi thvl^e eujuntivsut t'ufidjnienljl nght^> 
jnd eqtuiit) enihodied in the F.uutecnth Anienduient, It ha^ \ei\ed. jnll 
wtuitmtie\ U* Hcne. js the ItHindjtKin Un uai que\t lot eqiul lustue in tile 
I ntied Sijtes. 

On Mauh 21 jnd 22. the Nntre Dame Center lor Civil Rights 

ctuiducted a tvvii-dj\ woitUujue tu «uiiiinenu<f jte the tivciitieth jnniver>jr> 
ul the lh>n\n decM»nL ThiN viiiilcien^e. entitled Br»n\n 1, lizard **f tJuiih , 
Hon Rtthi thefts *fn tlu Cmtt/na/ii* Oulk/if:i, \vj> the t*i4 in j xcrte^ of „ 
jnniuf vttnteien^es the Ceniei will «.onduwt jn i\sae *n i>Mie% ot\iUuern In 
the vi\il lights movement The Centei. evtabh^hed in 1')".^ by a ^rant Inm 
the r*»rd ^oundJtlon. i\ a levoufce ti»r reseafwh tm vivil nghtN hiMorv. h 
anal\/eN vurrei^t «.i\il rights i\\uc\ and nukes revtimniendatains tu meet «.<m 
teinporatv vi\il lights pniblemv The Centei i\ aNo a ie\»»uKc toi ediual*«i% 
and NuhulafN a! the Cimeisity. 

in pjit the CentciV HiM o«nleienve Umkcd li* the pa>t tu tellewt «*n the 
vPntttivctMCN MiiiiMifidiiig the dCviMi'ii and (hehi>t^*iv ol its niip!einentatu>n. 
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Foreword 



Bui (oi the ^icjtei pjit« the wonfciciuc KkiKcJ tii the present anJ tu the 
futuic til consiJci how best to meet the cvMituuung whjIUngc of pruviiiing 
equal educational opportunity to all. 

The fiiht Ja> of the wunfeieuce conMNteJ .pre^eutJtiom b> uidiMJuaU 
whu haJ played nupi^itant iole> in (he Supieme Couit*N voUMJcialion uf 
Brown i. Board oj EJu^.atum twent> \ejr> jgu. a >oung attorney foi the 
NAACP Lei;jl Defense jnJ LJuvation fund, the Honuuble Coibtjn^e Bjker 
Motlc>, now LniteJ Stjtes Distiiwi judge the Soiilhern Dbtiul of New 
Yolk, paiticipated in prepjiing the biiefs filed in the Hmw/i cjse. Judge 
MulLv diswUNses the NAACP slutegies, the tugu eflCwts of the Supreme 
Cuutt's dcviMvin ti» requiie Mh1> gudujl implement jtion o| it^ dewtec, and the 
dlnlI«li^hlng diiewt iclevjiue k*\ the dewiMi^*n fui ihe lit^h coiucntutiun^ of 
hljwk^ in New Y^rk Citv jud I'thei nujci mettt»pi>litjn auav Phiiiej!i Indiitz, 
wUirentl) wvtuiisel U* j S hcMnuuittee uf the ^v*u^e ReptesentatiNCs Com 
imttee t»u Cii*\einmeni Ope. *tions, filed j buef ini?n»u/i un behall] of the 
Ameiiwjn Veteuns Committee. Jitule ^ouMdeiv the mk'jI jnd legji his 
u»r> building up to Br**%\n, the unc uf /i^m/i ti» >tiike dow'n segregation in 
uthci Jicj% tit AmciiwJii life, and ihe relcvjiivt i»f //r*nwi |to majoi issues 
helMie the Supieine Couit Jt the time uf the vonfeicuwe. Lams L. Redding, 
jii jtioiiiev liv»ai Wilmington, DcIjwjk, jnd Joseph B. Rubisi'ii, Direwlof of 
tilt Conmuvsiun *ni La^v, Si>wijl A^^tMU and Crbji* A ff jii. of the Anieruan 
iewi>h CongieNN, present pjituuljii/ed views on the Iir*n\n dewiNion. Mr. 
Redding, who tepiCNented bljck Deljwaie vluldien in j vunipjuiuii vJse (u 
Bn*%in^ dl4wu^^es Iun peiy^Mul iriVL«Ueincni in llie «.jse4N the tlut bfjwk Jtfoi 
nev in tlul NiJle. J*i<ph B. Ruhi^in, who fdej a brief m /y^ »u';i on behjlt *»f 
the Aineiivan Jewish Congie^N, pj>s I'jauului uttenUi^n t** the icbtiuriNhtp 
hclwcen the vjNe uiid its ^tijujl implementation, and oui e!!«»itN Im ai.liie\e 
integrated housing. j 

The NC^ond da> uf the wunteieiKe vonwenftated on «.ontemp*iar> cdut.a- 
hoiial isNues. The panel ^f dl^t^llgul^beJ «.t.«nimt5ntatou v\as*.iMlipii>cJ i4 Ju^e 
A. CabuncN. Adminisiiatui ol tlie Waslunglon Pffue o! the C^Mumunwejlth 
ul Pueitu Rk»v. the Huiiuiable Riwhaid G. Ilatvlei. Mavot of Gar>« Indiana, 
David L Klip, PiufcsNui at the IVuveiMiv ul Cahftimia ai Berkek>, Ruh> G. 
Muilin. (iiuiise! to the Ctunmiiiec on the DMrut ul C^^'Iunibia of ihe Uoiu^c 
«»l Rep lescntaiivcN, Vilnia S. Maiiute/. Gcneial Cuun>cl of the Mexuan Amer 
iwjn Legal DeteuNe and Ldu^ational f iind.Gai> OilielJ. ReM!auh A.ssuoaCc* 
at the Bi»H»kings (nstilulioiK auJ Biian K. Land>beig, Chief. Eduvation Se*. 
iMii ol the Ci\4l Righl> DiviMun u! the Depailmenl of JuNlue. Tlie panoh>i^* 
pieseniatioUN as scl loilh iii the following pages vumpiise a h\el> mterJunge 
Oft suvh INM4CN a> biiMiig. the vontmuing vahdit> of integiatK*n a%a predomi 



Howard A. Glicksicin 



njnt >;ual m the ^ojuIi U»i quahtv eJuwation an J bilingual cdiuation. 

The jildre-kNCN JeliveicJ at the Conference by the Honorable Arthur Jl 
Goldbeig. Kumei ,W>wiJte Jusituc tlw L'niteJ St jtCi Supreme Court, and 
the Rexeiend Theodore M. Hesbuigh. C.S.C.. ProMdent of the University of 
Niitie Dame i'viinei Chairman of the United States ComnibMon on Civil 
RightN, aie also iiuUided hcie. Ju>tuc Goldbeig duk.uj>>e> the tyniwbm of Uie 
Watergate era and its efUvt on the wivil riglns movement, lie urges us to 
lealTitm out womuutment u* the pinuiple^ enuiuiated m /^rouvi and to 
leevtahUh ihv hjsu pnhiiwal ^uahtion^ that have been threatened b> ^ontro 
>erMe% mei quotas and iclaied issue;*. JuNtue Goldbeig aUo e.\preiie> liope 
that the Supieme Couii ^vill uiutc, a\ a did in the Waircn era. to insure that 
\^e vontinue to progics^ UiwaiJ equal justive fui all. Father Hesburgh dis 
tu^ses aiiothei aspect of the Br nxn deviMon and the ^i\il riglits muvemeni 
its impiirtaiik.e ti» while An ciik.aiis. He Atitei that in a plurahstj^. .swwietv all of 
as. while, blown and blawk. aie damaged if vye h\e IIT raual l>vibtion. lie urges 
white .AmerKans lo leaii/e the gieat uencfit:* they ha\c ic^cived fiom the wivil 
rights mo\eiitcnt and to push fotwaid to aJu>c /M/u/is promi^' of cqual.iy. 

The I'entei foi Ci\il KigJos was^ieatly assisted by the efforts of many 
indniduals lu ptepahiig l*«i this Fiisr^Annua! Conference and the publication 
of Us pii'teediiigs. We would like to thank m partuular Marian Wriglit 
Luelinaif. Diicctoi ..f the Childtcii's Defense fund. .M, CaH Hdlman. President 
of the Natu*nal I than C i*ahti«»n. Gia^.e Oli\aiez, DirevUii of the Institute for 
S4»wial Rcsearvh and Dcxelopmeiit at he I ni\erMty of NiSw .Mexico. O-war 
Garwia-Riu-fa. t haitiiun of Aspira of New Voik, Inc., William L, Tayhn. 
Dircwtof of the Ceptci f«*i Na'ional PoIkv Re^ie^^ all of wiiom ^rve as 
members oi the Natb^nal AdxiM.iv Coundl of the Center for CimI Rights and 
Ptoiesv*! I laiKis X Beviaiih ot ihc NoUe Dame Law School. Tlieir efforts as 
niodefat««r^ and speakers gicaiK enriched the vonference. In addition, a 
spcwial tribute is due t.* the dedicated staff «*S the Center and the many 
persons asv»^iaied with the LlmeI^ltv ivho ttoiked so tire!es>ly to insure the 
suc*«es, of the vonfeieiuc. Fiually, v^e vouild hkc to express iiui appreciation 
io Meyer VWinbeig. Ldiu»i t»i hih^jud iJuKaU^*iu jnd Gertrude .Maiiin,its 
Managing Lditoi. TliCii pahcni ell^^its and cin.peiatK ii have made pos.>ible 
the puMuatJtii *A tht>e pa>:e?». 



Hou^iruA Gh'ckstein 

Director of the ( enter for ("nil Rjglits 

Sotre Danie. Indiana 
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Implications pi hrowtx 



Phineas Indritz 



We assemble today, almost tvventy years after the United St^es Supreme 
Court*s decisions in the Public School Segregation Cases, to reflect on their 
place in history and to meditate on their consequences and future. 

Those decisions declared that racial segregation in public schools violate 
the Equal Protection clause of the Fourteenth Amendment (in the states)* 
and the Due Process clause qf the Fifth Amendment (in the federal territory 
of the District of Columbia).^ They were hailed throughout the world as a 
victory for human freedom and equality. That, indeed, was true. They clearly 
told the country that the "separate but equal" doctrine-which since 1896 
had be&n the legal fiction used to justify governnientally-imposei-racial segre- 
gation—was no longer viable in the courts. 

But these decision did not stand alone. They were the culmination of 
four developments which had been going on for some time in the world,. in 
our country, and in the courts: , , 

World War U and the horrors of Hitler's racism had profoundly sharp- 
ened America's infight into.the evils of race discrimination. Large numbers of 
citizen soldiers founu that racial segregation made no sense when facing the 
enemy, in the mud and the foxholes, or in the battles at sea. They returned 
with a keener awareness of the similarity between our racism at home and the 
evils they fought against in that glpbal war. 

The hurts and degradation which legally enforced racism imposed on 
both whites and Negroes and on our entire country were being analyzed in a 
series of monumental studies which Were widely pubhcjzeU. Some of these 
were; 
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hiplica lions of ^iowt\ ^ ^ v 

Gunnar MyrdaU An Ameruan Dtlemm, The Negro FroblenTafid Modern 

DohocracY (!944); 
Report of the l air I'.mplo) rncni Practices Committee ( 1 946); . 
P-esident TrumanS June 29. 1947 speech at the Lincoln Mcm6(i.il, 93 

Cong. Rec. A'3505; 
Report C*To Secure These Rights") of President Truman's Committee on 

Civil Rights (1947); , , ^ 

Report ("Segregation in Washington") b> the privately sponsored National 

Committee on Segregation in the Nation's Capital ( 1 948). 
Report l*'^reedoni to Serve") by President Truman's Committee on Hqual- 

ity ot Treatment and Opportunity in the Armed Services, under the 

chairmanship of Judge Charles I-ahy (1 950). 

The half du/eii years followuig the end of World War II had seen a 
remarkable droppm^^ of racial barriers throughout the ^om\U) \\\ the South 
as well as the North -except ^vhere tjiose barriers were specifically required 
by law. 

^ These changes occurred iii public and private schoojs and colleges, in 
public accommodations sUch as Iibrarie^., theaters, department stores, bus 
terminals, hotels, playgrounds, hospitals, golf courses, suimniing pools, 
restaurants .md airports, m associations ut^ doctors, nurses, cdul^ators, lawyers, 
scientists and others, in councils and^ boards of religious bodies; in profes- 
sional and collegiate athletics, in concert halls and on the stage. ^ 

Every ^vhere the old order of exclusion and segregation was giving way to 
acceptance on merit rather than skm color. These changes did not occur 
easily or automatically. Often tlie> came only after great controversy and 
travail. But tho proved that desegregation works that after the initial con- 
troversy, desegregation results in less rather than more violence that the 
abolition of racial bairiers improves the coniniunit> and reduces the burden 
on the dignity and spirit of all people, white, black, pink or brown. 

In almost every instance of such desegregation, the very fact of the 
struggle and the accoiuplishment laid the groundworl^ for desegregation in 
other instances. 

Finally legal research by civil rigliis attorneys had begun to assemble the 
tacts, arguments and precedents showing that the foundations for the "sepa- 
rate but equal" doctiine were quite inconsistent with many Supreme Court 
decisions that had repudiated racial segregation in various facets of our 
national life. These included- • - . 

Housing and Land Occupancy 
HHchanan \\ AMe\\ 245 U.S. 60 ( 1 9 1 7 ) , 
Shellev v. Krjicmer and Uurd w Hodge, 33^^p.S. 1 . 24 ( 1 948) 

I'lnployment ^, / 

Yiek Wo w Hopkins, 1 18 U.S. 356 (1886) 
Steele w Lounville <Sc \ashville R. Ca;323 I'.S 192 i 1944) 

liducation 

Mnsouri ex rei Game% w Canada, 305 U.S.,33>m38) 
Sipuel w fkiard of Regents. 332 U.S. 631 (19M) 
W// V. Paintef. 339 U.S. 629 ( 19|n) g 
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McLaurin v, Oklahoma State Regents, 339 U.S. 637 (1950) , 
Transportation , ' vs. 

Mitchell w United States, 3 ! 3 U.S. 80 (1941) 

Henderson W United States, 339 U.S. 8 1 6 ( 1950) > 

Railroad Co, v. Brown, 84 U.S. ( 1 7 Wall.) 445 (1873) 
JuryServicc \ 

Strauder v. West Vijfginia, 100 U.S. 303 (1880) ' 

Virginia v\ Rives, 100 U.S. 313 (1880) I 

Ex parte Virginia 1 00 U.S. 3 39 ( 1 88 0) 

Cassell w Texas, 339 U.S. 282 (1950) 

In all of these cases, the person claiming violatufn of his or her constitu- 
tional right could attain it only if there were no racial segregation. In each of 
these cases the Supreme Court ruled that he or she was entitled to the 
constitutional riglit and could not be deprived of U under the guise of racial 
"separation". 

By 1950, the legal foundation fur the grand assault on the ^'separate but 
equaP* doctrine had been fully established by four major Supreme Court 
decisions which, thougk couched in the language of '^discrimination", \\^ 
defined the issue in a vvay_jhdLeUm«idted every effective distinction between 
discriminatipn and segregation, and made segregation a form of unconstitu- 
tional discfimination. These were: 

1. The evisceration of racial restrictive housing covenants in 1948 by 
' Shelley \\ Kraenier. 

2. Sweat t v. Painter, where Texas created a separate law school for 
Sweatt in response to his effort to enroll in the University of 
Texas Law School. But the Supreme Court did not simply com- 
pare the physical faciliues of the two schools to ascertain the 
clamied "equahty**. '*What is more important," the Court empha* 
si/ed, are the *\iualities which are incapable of objective measure- 
ment,*' such as "standing in the community, traditions and 
prestige" and the factors of **isolation" and **academic vacuum, 
removed from the interplay of ideas and the exchange of views" 
with the dominant majority.^ 

3. In McLaurin Oklahoma State Regents, the University of Okla- 
homa admitted McLaurin to its graduate school and eventually let 
hi.m iise "the same classroom, library and cafeteria as students of 
other races.'* The University insisted only on assigning him to a 
seat or a table designated for "colored" students.'* The Supreme 
Court ruled that setting iMcLaurm **apart froni the other stu- 
dents" would *'im]|)air and inhibit hij> ability to study, to engage in 
discussions and exhange views with other students", and hence 
was unconstitutionaL^ 

4. In Uemlerson i- United States, the Supreme Court ruled that the 
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Interstate Commerce Act's prohibition against "undue or unrea- 
sonable . . . disadvantage** (which the Court interpreted in hglit of 
the 14th Amendment's Equal Protection Clause) was violated 
when the Southern Rdilwa> segregated Elmer Henderson at the 
end table behind a green curtain in the railroad's dining car. 
It I.S true that the Court's Sweat i, McLaurin and Hcndenon opinions said 
that it did not "need" to "reach petitioner's contention that Plessy \\ 
Ferguson should be reexammed in the light of contemporarv knowledge 
respecting the purposes of the Fourteenth Amendment and the effects of 
racial segregation."^ But the Court's insistence on the individual's **personal 
and present" riglit to the *'saine treatment", regardless of race, in the context 
of the intangible and psychological factors involved in those cases, demon- 
strated that the Piessy doctrine had come to the brink of its grave. 

I believe it is fair to 5a> that without these fojindation stones/tTie results 
of the 1054 Public School Segregation Cases would have been ver> different. 

There are several reasons wh> the 1954 decisions were far more dramatic 
than nie^earTfer decisFons: 

The earlier rulings tended to be stated m terms of "discrmiination" 
vvithout clearl) facing the truth that racial separation enforced by law 
can never provide equality and alwa>s results in unequal facilities for 
minority peoples. 

The earlier ruhngs geneiall> applied to a few persons. At that time, 
few Negroes served on jurie.N, went to law or other graduate schools, or 
ate in railroad dining car:>. The 1954 ruhngs, however, involved elemen- 
tary, junuir and senior high schools, and the press created a nation-wide 
awareness that the decisions would affect virtually all the public 
Schools in the South and border states with their hundreds of thou- 
sands of pupils and the emotions and fears of millions of parents and 
other relatives. 

The importance of the cases was emphasized by the fact the the 
Supreme Cv»urt, alter hearing argument in 1952, set the cases for rear- 
gument on five questions in the 195? Term, and after its May 17, 1954 
decisions, ordered another re-argument on the form of the decrees 
before issuing them m 1955." This procedure heiglitened national 
interest and suspense in a manner not eqa until the Court's recent 
decisions m the abortion cases. ^ ^ 

The Court underscored the importance o* lulings by issuing a 
unanimous opuuon reiiurk^ble for its Jarity and simplicity which the 
entire country would readily understand.^ The /MMtvi opinion squarely 
stated that it was directed against the principle of racial segregation 
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Itself, **even though the physical tacihties and other 'tangible^ factors 
niaj^ be equnl".^ Whatever doubt remained as to the Court's intention 
to destroy the **separate but equal" doctrine dissipated the follow- 
ing^ Monday, when the Court decided six more cases involving under- 
graduate university and college education/^ golf courses,^ ^ pubhc 
hoiising/ ^ and a municipal amphitheatre.* ^ In three of these cases, the 
Court denied petitions for certiorari where the lower courts had ruled 
agiinst racial segregation. In the other three cases, where the lower 
coMrts had upheld racial distinctions, the Court granted the petitions 
and remanded the cases for reconsideration m light-of the Public School 
Segregation decisions of May 1 7 
The 1054 decisions greatly accelerated the crumbling of the walls of 
lacial segregation. They catalyzed a nationwide reexamination, reevaluation,. 
niodincaiion and abandonment uf the previous legal and traditional patterns 
of segregation by race. In many instances the changes occurred rapidly, with 
voluntary acceptance. In other instances, the change was nuich slower^! as tlie 
defenders of segregation fought \o maintain the status quo or to capitalize on 
the "deliberate" rather than the "speed" in the Court's 1955 formula of 
all deliberate speed". They resorted to every obstructive and delaying 
tactic that ingenious, determined and stubborn enemies of freedom could 
devise includmg "massive resistance", ^^mterpositioa", gerrymandering of 
school boundaries, violence and other extra-legal pressures, legislative investi- 
gations, persecution of dvil rights orgam/ations, closing of schools and other 
public taoilities to avoid desegregation, community inertra, ^^rawn out 
iitigation, and misuse of public funds to finance other devices'to evade or 
delay integration. 

, The 1054 decisions did not end Jt' y?/t/u segregation. But by knocking 
out the *Separate but equar'underpmning of g^.^vernnien tally enforced racial 
segregation, they set the stage for a fundamental revolution in our laws and 
social patterns. Previously we had to fight against laws ri>(////m/^^ racial dis- 
cnminaik n. The 1 054 decisions enabled us to turn our attention to the 
enactment and Aiforcement uf laws prohibiting racial discrimmation.*'' 

The 1054 de >ioiis were thus the foundation stones for the Civil Rights 
Acts of 1957, 1960, 1964, 1965, 1968 and 1972. On this foundation, the 
domiuhsion on Civil Riglits. established by the 1957 Act, developed the data 
ind publhhed the report which laid the essentialgroundwurk for a steady 
jitream of legislative and adniinbtrative efforts to end racial discrimination in 
;our nation. These Civil Rights law^ ^ave life to the Fitteenth Amendment's 
prohibition against ra^e ducniniiialion in voting, and prohibited discrimma- 
tK)n in pbcCs of public accommodation and in the expenditure ot public 
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hirid:> m huuMUg, schools, hobpitdls. and many other areas of community 
activity, and e:>tabti^hed the Lqual EiupIo>ment Opportunity Commission to 
toster nondiscrimination in employ nient. These lawb and the resulting court 
decisions have fiinily ^et uui nation'^ policy on the road toward the eventual 
end of racism. \^ 

The jouri^e> over the past l\\enty years has not been easy, nor has it 
been aj» fa:>i oi a^ 5Uccei>:>fuI ab we fiad hoped, or a^ it ought to have been. We 
are :>till figl^ling the battles of widespread dibcfimination in employment. The 
recent effort lo enad anli-buMng legislation m Congress, both in the Educa- 
tion bill and in the Lneigy Emergency bill, ^harpl) remind us that the battle 
against racially discriminatory legislation is still too much with us. 

Nor have we yet completed the constitutional battles over the place of 
race in our national life. Every Term of Court has seen new judicial decisions 
refining the. issues and <Iie extent of judicial remedy against nace discrim- 
ination: ^ 

MiNccgcnation Kaws 

Loving w Virginia, 388 U.S. 1 (1967); 
Housing; 

Rcitman w MiilkexK 387 U.S. 369 (1967); 

JonesA\ Alfred H Siaver Co., 392 U.S. 409 ( 1 968). x 
Hunter V. Erickson, 393 aS. 385 (1969); 

Trajfuante r. Metropohtan life Insurance Co., 409 U.S. 205 (1972); 
Recreational 1-acihties \ 
Sullivan v. IM tie ilundn}. Park, 396 U.S. 229 (1969); 
Tillman t. Wheaton Haven Recreation Association, 410 U.S. 431 
(1973); 

Schools ' ^ ^ 

Griffm V. Prmte tdward School Board, 111 l^S. 218 (1964), 
Green v. Count v'SchQol Board, 391 U.S. 430 ( 1968); 
Ranev r. Board of Ediuatioh 39 1 U.S. 44 3 ( 1 968); 
( .S. \; Montgomery County Board o* Education, 395 U S. 225 (1969), 
/ Al'^xander i. Holmes Counh Board of Education, 396 U.S, 19 (1969), 
/ Sorthcross v, Mempfin School Board, 397 U.S. 232 (1970). 
/' S'Aann Lharlottc*MeMenburg County Board of Education, 402 U.S. 
1(1970; 

Wriglrt v.X'oumil of Emporic, 407 U.S. 451 (1972); 

i'.S, I. Scotland .\eck Board of Education, 407 U.S. 484 (1972). , 

Most of these decisions have helped strengthen the principle enunciaiecl 

78 years ago by the first Mr. Justly Harlan in hb immortal dissent m Pkssy v. 

fergiistm.^^ ' - . . Our Constitution is^i)Ior blind, and neither knows nor 

tolerates classes among citi/ens. In respect of civil rights, all cituens are equal 

before the law." 

ft IS regrettable that a, lew decisions have run counter lo that trend, such 
as Kvans r. Abney, * ^ and Moose 'Lodge So, 107 \\ Im's. * 

Two sets of cases are now pending before the Supreme Court which test 
the direction in which we are now travelling. 

In the DetnHl School eases' the pupils in the city schools are seventy- 
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five percent bldck» vviule in the sunounJing suburban j>cliool6 the pupils are 
over ninety -eight percent white. The lower court>^ ruled that the School dis- 
tricts, as subordinate units of the state which has basic responsibility lor 
public education compatible with the Constitution, must j end the School 
segregation on a metropolitan basis and across jhe CMsting school district 
hnes, rather than only withm the City of Detroit. 

The U.S. Justice Department argues, as it did in t^he RuhhionJ, Virginia 
school case^ on which the Supreme Coust dnided ^-4 last year,^^ that 
remedies for unconstitiiUonal school segregation ma>\, extend beyond the 
boundaries of a single school district only il\ and to the e^xtent that, unconsti- 
tutional acts of segregation have directly altered or substantially affected the 
racial composition of schools in more than one school district. 

It seems to nie that the state has responsibility lorj providing unsegre- 
gated public education,^ ^ that school Jistiicts are subofdi^iate agencies of the 
state, and that if racial segregation occurs in a metropolitan area, the state has 
the responsibility to alter its school bouaJaiy lines, or to make other appro- 
priate arrangements to terminate the racial segregation. A more ditTicult case 
would be.one involving school districts across state lines, sUch as the District 
of Columbia whose pupil population is largely black and is surrounded by 
Virginia and Maryland with largely white pupil populations. 

The case o( DcFunis i. Odc^uarJ,^^ is much more difficult. May a State 
agency use race as the basis foi Jiscriniinating in favor of persons of minority 
groups and against a person of the majority group, by rejecting the applica- 
tion for admission into a state law school of a person of the majority group 
while admitting persons of minority groups with lesser qualifications? ' 

In this case, the University uf Washington Law SJiool received I,oOJ 
applications for admission tu 150 openings. It divided the applicants into two 
groups one consisting of black Americans, Chicano Aifiericans, Ameritan 
.Indians and Philippine Americanv The other group consisted of all others- 
whites, Chinese, Japanese or other Asian Americans, foreigners, etc. Their 
qualifications were coinpaied separately, forty -four minority applicants were 
accepted, thirty eight of whom apparently scored lesson the Predicted First- 
Year Average formula used b> the Ltw school than did DeFunis, a white 
applicant who was not accepttid. (Of the forty four minority applicants 
accepted, eighteen actually enrolled.) DeFunis sued, claiming he waiitdenied; 
admittance to law school solely un.tlit basis of racial discrimination. 

The case has become the furum foi a major conflict among those of us 
dedicated to the advancenient of civil rights. Long-eslablishetl fiiends and 
allies in the civil rights struggle are arrayed on opposite sides, each making 
extreme arguments. ^ 
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Implications of Brown 

One side contenQ> that it is constitutionally required,.or at least permis- 
sible on a "voluntary*' basis, to give preference, on the basis of race, to 
persons of minority groups at the expense of ll)ose not from a minority 
group. The other side maintains that the Constitution prohibits a state agency 
from using race as the sole basis for giving ' p eferred treatment to some 
persons over others. 

Both sides apparently agree on the propriety of '^affirmative action" 
which assists disadvantaged students in overconiihg"*tultural or economic 
handicaps, which seeks to recruit in areas and institutions where minority 
students are present, ur which provides special educational preparation to the 
scholastically handicapped, both before and during school attendance 

Those who support the university say that the Court's decisions against 
race as a constitutional criterion .must be read in light of the fact that most of 
them involved actions da^triminating against Blacks or other minorities, and 
hence did r)ot invalidate using race as a criterion for benefitting them. On the 
other hand, the Supreme Court has said that rules of selection must be based 
on quahfications without regard to race, religion, sex or national origin, and 
without **discriinmatory preference for any groups, minority or majority" 
and must be *Tair and racially heutrar*.^.^ 

Those who support the university also argue that the state must discrim-^ 
mate on the basis of race m order to rectify past disci iminations against 
/ minority groups. On the other hand, those who oppose the university point 
out: 

- that there is no evidence that the university discriminated in the 
past; 

- that the percentage of its minority students is about the same as the 
percentage of such ^minorities in the Pacific Northwest; 

- that the burden o? the discrimination falls on individuals who did 
not themselves discriminate and who., in fact, may themselves be 
relatively disadvantaged; 

- that the university's criterion of race ^yas based on the assumption' 
that all persons of the minority groups suffered actual cultural or 
economic deprivation and the university made no effort to ascertain 
whether that was true for the particular individuals; 

- that such assumption reinforces invidious stereotypes that all per- 
sons of the minority groups are inferior and unqualified. 

This case poses a parliculajly sensitive problem for the Court. A broadly 
phrased opinion, either way, could have disastrous consequences. On the one 
hand, it might, hinder the desegregation process in higher education and in 
employment ur^der the affirmative remedial measures required by the federal 
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government. On the other hand, to establish race as a constitutionally per- 
missible crite.icn fo: judging individual merit may in the long run reestablish 
much of the color-line spirit of PI ^5/ v. Ferguson, and make the individual 
less meritopous than his or her ancestry. 

Ironically, this case does not require the Court to venture into this 
dilemma. Since at least fifty^five other **majority" persons were ahead of 
DeFunis oh the waiting list, it is questionable whether he would have been 
reached even if none of the eighteen minority persons had been admitted. 
Furthermore, tli|s case is virtually moot. It is not a class action or suit to 
enjoin future use of the challenged procedure, but involves only DeFunis, 
who was admitted after he filed the suit and will graduate in June 1974. 

Whatever the Court does, I hope it will avoid the pitfalls of an overbroad 
ruling, while continuing to advance the promise of Brown v. Broad of 
tducation. 

Brown v. Board of Education, 347 U.S. 483 (May 17, 1954). 

Boiling \\ Sharpe, 347 U.S. 497.(May 17, 1954). 
^'339-U.S, 3^634. 
/'339 U.S. at 640. 
^"lbJd.at641. 
" 339 U.S. at 631; 339 U.S. at 638; 339 U.S. at 826. 

349 U.S. 294 (1955). 

Roev, Wade,A\0 U.S. 1 13 (1973), /Joe r. Bolton, 410 U.S. 179 (1973) 
347 U.S. at 493. 

^ State of Florida ex rel. Hawkins v. Board of Control, 347 U.S. 971 (Monda)' 
"^cMni^^^^^^^^ }V,clnta Falls Jr. Col\ 

' * ' Holcombe v. Beah 347 U.S. 974 (Texas). 

J^^ Housing Authority of San Francisco v: Banks, 347 U.S. 974 (California). 
14" ^^^"'"'^ ^-^"'J^'''^ ^^f"^ Theatrical Association, 347 U.S. 97 1 (Kentucky ). 

District of Columbia v, John R, Thompson Co., 346 U.S. lOO (1953). 

163 U.S,537,559 (1896). 

396 U.S.435 (1970). 

^''■" 407 U.S. 163 (1972). 

'IV^i^^V^ Bradley, No. lUU, Allen Park Public Schools District v, Bradley, No. 
73435, The Grosse Pointe Public School System v. Bradley, No. 73436. 

' Bradley v. School Board of City of Richmond, VA, 338 I*. Supp. 67, reversed 462 
U }^^^ "^^^ alfirmed b> equally divided/Cpurt sub nom. School Board of 
City of Richmond V. State Board of Education, 412 U.S. 92 (1973). 

' Brown, 347 U.S. 483, 493 (1954) which said that "education is perhaps the most 
tmportant fiinction of state and lucal government!> " and San Antonio Independent 
School District r. Rodriguez, 411 U.S. I, 35-37 (1973) which said that education is 
not a fundamental right or liberty" entitled to constitutional protection. 
No.73-235. 

Griggs V. Duke Power Co., 401 U.S. 424, 431 (1971). 
McDonnell DouglarCorp. \\ Green, 411 U,S. 792, 801 (1973). 
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Constance Baker Motley 

■\ 

When the Supreme Court announced its decision in 1954 barring state- 
enforced racial segregation in education that was only one part of its historic 
decision. The more difficult second part was yet to come. In that May 17, 
1954 decision the Court directed counsel for both sides to submit new briefs 
in answer to questions 4 and 5. These questions dealt with, the type of relief to 
which petitioners would be entitled. Th& Five cases were also set down for 
further arguments as to these questions.* As far as counsel for petitioners 
were concerned that directive fell on a stunned, physically and mentally 
exhausted crew of so-called civil rights lawyers. 

. The five cases, which are collectively referred to here as Brown, were 
first argued before Ihe Supreme Court in December 1952. On June 8, 1953, 
after initial arguments, the' Court had set the cases down for reargument. In 
an order issued at that time the Court propounded to counsel five multi-part 
questions. Jhree of the questions dealt with substantive constitutional issues 
and two'^-d^alt with the type of relief to be afforded should the petitioners 
prevail.^ ^e'airhad the feeling then that we were about to embark upon 
momentous times. 

FollovVing the June 8, 1953 order, National Association for the Advance- 
ment of Colored People (NAACP) Legal Defense Fund (LDF) lawyers 
operated on q seven-day work week schedule. Months of research, confer- 
ences, and debate involving historians, sociologists, legal scholars and lawyers 
culminated in the memorable 235'page brief and appendix filed in September 
1953. We, therefore,' found the 1954 order for further briefs and arguments 
after two prior briefs an'd arguments incredible. 
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I left the victory party in our New York City offices on the evening of 
May 17. 1954 to fili a ^peaking engagement a day or so later in Selma, 
Alabama. Walter White, tlien Executive Secretary of the NAACP, had become 
ill and wab uiiable tu keep the scheduled speaking engagement in Selma He 
asked me to go m hi6 place. Upon arrival in Selma, 1 was shocked to find no 
rejoicing there, not even di^cussiun. The center of Negio intellectual life in 
that black-belt county wa^ a sn»all Negro college struggling for existence in 
the mtdit of what I had come to. know a^ rural southern poverty. I have no 
present reculiectiun uf what I ^aid tu tfie uverfiow crowd m that little church 
that Sunday afternoun. I do have the feeling, however, that whatever I said 
must have tallen on deaf ear^. The march from Selma to Montgomery to 
enforce the long recogm/ed nglit uf blacks to vote came a decade later. 

When 1 returned to New York work had already begun on the new 
mandate. Up to tlu6 hLstuncai juncture we never rcv.ll> had lo confront the 
harsh realities of a pv^i-Brown era. We cuuld nu lunger be ambivalent about 
the crucial question of whetliej we wanted the Couit simpl> to order the 
immediate admbsion of the named petitiuners or whether we wanted broader 
class relief. We had. of course, dbcu^^ed thc^e que^tioiii* at great length, but 
the poi^i'Drown era wai» now here. Previou6i> in 1950, after four years of 
ettort. we had succeeded in gaining the admii^ion of a few black students to 
the UniverMtieN ut Texa^ and Okiahuiua on tiie graduate and professional 
school level."* Thb touk place without dbruptiun or violence, despite predic- 
tion^ to the contrary. But we and the nation had had no real experience with 
large j»cale desegregation efforts in the field of education. 

In the :35-page brief on the first reargument of Brown in December 
1^53, m anj»wer to questions 4 and 5, we had argued that the Fourteenth 
Amendment requirej* that a decree be entered directing that petitioners be 
admitted forthwith ti> public ^chool^ the Court had ruled in Jie Texas,and 
Oklahoma cases. In tho.se caj>eb the Courts rationale had been that constitu- 
tional rights are persuiial and present and therelure cuiild not be postponed in 
the interest ot ,penmtting the state time to make necessary adjustments. 
Mamtesily. those cases were distinguishable in an equity context. At the 
graduate and pfofe^slunal school level southern states had not set up a dual 
Uetwork of graduate and piolessional facilities for bla^Ls. The number of 
blacks seeking advanced degrees was minimal. The out-of state scholarship 
program, held uncunstituUonal in the Gam^ case in 1938. had been devised 
to circumvent the state\ obligation m this respect."^ Citatum of these grad- 
uate and prolessional school cases, therelore, did not help the court in its 
perplexing task. 

Moreover, tlic ( ourUnu.st have lound our '^forthwith" argument ambig* " 
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m view of the caption which preceded it in which we said. **After 
careful consideration of all of the factors involved m transition from segre- 
gated School systems to ua:>egregated school systems, appellants know of no 
reasons or considerations which would warrant postponement of the enforce- 
ment of appellants* riglits b> this Court in the exercise of its equity 
powers.**^ In other worlds, on the one hand, we talked of the **transition" 
from *Vgregated school s> steins" to "uiisegregated school systems** in the 
caption and, on the other hand, we argued thereunder that the relief sought 
was the immediate admission of appellants. The immediate admission of 
appellants alone would not have resulted in the suggested transition. The dual 
school system would have remained intact. 

Questt'on no. 4 which the Court wanted answered again read as follows 

Assuming it is decided that segregation in public schools 

violates the Fourteenth Amendment 

(a) would a decree necessarily follow providing that, within 
the limits set by normal geographic school districting, 
Negro children should forthwith be admitted to schools 

• of their choice, or 

(b) may this Court, in the exercise of its equity powers, 
permit an effective gradual adjustment to be brought 
about from existing segregated systems to a system not 
based on color distinctions? 

This time m answer to question no. 4 we said, m essence, that the school 
authorities must stdl admit petitioners forthwith but could be given until 
September \95S lo complete "prerequisite administrative and mechanical 
procedures** nece^^ary to admit ' £lie complammg children and others sinUlarly 
situated/*'^ We did nut empha5i/,e normal geographic districting because even 
then we were haunted b> the spectei of housing segregation in the cities. We 
were essentially idealists We had visions most of the time of a. few black 
children scattered among many white pupils m each classroom, the way those 
of us who were reared in New England remembered it. 

Question no. 5 which the Court wanted us to answer anew read; 
On the assumption on which questions 4(a) and (b) are based, 
and assuming further that I us Court will exercise its equity 
powers to the end described in question 4(b), 

(a) should this Court formulate detailed decrees in these 
cases; 

(b) if so what specific issues should the decrees reach; 

(c) should this Court appoint a special master to hear evi- 
dence with a view to recommending specific terms for 
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such decrees; 

(d) should this Court remand to the Courts of first instance \ 
with directionS'to frame decrees m these cases, and if so, 
what general directions should the decrees of this Court 
uiclude and what procedures should the courts of first 
instance follow in arriving at the specific terms of more 
detailed jdecrees? 

In answer to question no. 5, we argued that if the Court should-ijilow an 
''effective gradual adjustment** from segregated sJiool systems to systems not 
based on color distinctions, it should not formulate detaifed decrees but 
should remand the cases to the Courts of first instanc^with specific direc- 
tions to complete desegregation by a day certain.'' We also suggested an 
outside limit of September I, 1956 in answer to question 5.* This would have 
set an outside limit of more than two years after the May 17,xI954 decision. 
We further urged that a decision granting the school authorities before the 
Court time "should be so framed that no other state maintaining 5uch a 
system is lulled into a period of inaction and induced to merely await suit on 
the assumption that it will then be granted the same period of time after such 
suit is instituted,**' Here we appeared to be reaching, in effect, for relief in 
suits not ye,t instituted, but the constitutional limitations of due process were 
readily apparent. What we really wanted was some sta;ement from the Court 
to the effect that it hoped the rest of the south would accept its diepSion as 
the law of the land and avoid a multiplicity of similar suits. 

Much to our surprise, on the second reargument in the Fall of 1954 the 
Court requested-us to file still another brief solely on the class action aspect 
of these cases, i.e„ the extent of the class and the effect of a decree on 
members of the class not before the Court. We. of course, argued that mem- 
bers of the class not before the Court were entitled to the same relief as the 
named petitioners. This additional brief was/equired because the respondent 
school authorities had argued that in so-called spurious federal class actions of 
the type brought in the Brown cases relief could afforded only to those 
petitioners actually before the court. In so-called true class actions in the 
fedeial courts all members of the class were bound by the judgment and 
therefore entitled to relief whether present or not. This was a transparent 
attempt to limit the impact of Brown to the few remaining named peti- 
tioners. The cases had been pending so long that some of the petitioners had 
already finished school. We defined the class in that particular brief/ as all 
those attending and qualified to attend school in the particular school system 
before the court. ^® Tie Court agreed. On the surface this.class relief argu- 
ment again appeared inconsistent with our original forthwith stance as to the 



o _ 25 

ERIC 



Conmnce Baker Motley 

\ 

named petitiuner^, bu\ tlib wa^ necessarily so. The Court could have 
u'dered the named (>etitioners admitted furthwith and ordered unnamed 
members of the class admitted withm the outer tune hnut uf September 1956 
which we had suggested. This would be Circuit Judge Potter Stewart's solu- 
tion m 1^)50 in a similar case in llillsboro, Ohio.* * lluwever. I cannot recall 
whether this was argued in the Brown case. 

Although we MgurousI> denounced the polK> of gruduahsm in the briefs 
we submitted, we privatel> feared that that path was inevitable as tar as 
implementation uf BnnKn was concerned. In September 1^)53, before the 
Court's '54 decision, the Tupeka* Kansas School Buard had adopted a resolu- 
tion to the eflect that Us ^chouU would be desegregated as rapidly as practic- 
able. At the time uf the second rearguinent. onI> fifteen percent of the 700 
Negru elementary schuuUluldren out uf a tutal elementary school population 
^5UU had been adnutteduTwhae ^chuul> in Tupeka. There segregation had 
not even been ci^mpclled by the ^tate, it was umply pernutted in the elemen- 
tary >chuols and only in city schuul districts, Tupeka was at the opposite end 
ot the spectrum with relatiun tu cuinmunities like Clarendon County. South 
Cafuhna and Prince Ldward County, Virginia where ,egregation was compul- 
-sory and black pupils gieatly uutnuiubefed white pupils in the public school 
population. ' 

As noted, it was all too clear even in 1954 that' there were severe limits 
to the judicial prucess. The cuurts were simply without power to enforce 
their decrees against determined otTicial opposition. But we never dared to 
speak uf the prubable need fur federal truups to enforce the Supreme Court's 
decisiun in answer to the souths prediction of massive resistance. Our hope 
after the second reargument was simply that the court would not formally 
substitute the philusuphy uf graduahsm tur the discarded doctrine of separate 
but equal. The phrase "with all deliberate speed" was indeed unfamiliar 
but. at the same ume. its dcja vu quality was inescapable. It required no 
crystal ball to discern that gradualism had a new name and the South had a 
license lor delay. As the Eiglith Circuit Court of Appeals said a. few years 
later: 

ilt is. we tiank, quite generally recognized that a solution 
to the problem uf effecUng desegregation will in most instances 
have to come througli a senesof progressive, transitional steps. 
And the Brown decisions appear to permit of the handling of a 
situation in this manner, provided the school district engages in 
making a "reasonable start toward full compliancy" and contin- 
ues to move forv/ard with "all dehbecate speed." 
That then unfamihar phrase ushered in the era of tokenism. Pupil assign- 
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ment and grade-a-year plans suggested by the federal government in its 
amicus curiae brief on the first reargument were devices by which tokenism 
was effected. Gradually, apd/with agonizing frustration, a few more black 
students were admitted to all-white schools. It soon became apparent that we 
would have to force a broader implementation Brown, 

We thjzi became "disestablishmentarians".*^ We commenced franimg 
complaints in school desegregatioaxases in which we requested in our prayers 
for relief the "disestablishment" of the dual school systems and the merging 
of these separate entities into a unitary system. We argued that Brown im- 
posed on school officials operating dual school systems an affirmative duty to 
take action to merge the hyo systems, and that Brown was not simply a 
prohibition against denying a black student who might apply admission to a 
white school. This argument fell on some other deaf ears. 

Urging that black teachers be assigned to white schools as a part of the 
teaching of Brown xedeCined our goals for a bewildered black community 
which still wondered what would happen to black schools. On the other 
hand, this broader approach probably increased resistance to Brown in those 
white communities w|iich viewed black teachers as inferior. 

Most southerners had undoubtedly come to believe m 1959-, when we 
first Advocated "disestablishmentarianism", that the worst result one could 
expect from the Supreme Court's decision was some blacks in'schoul with 
whites. And the majority "of the white population in the rest of the country 
probably hoped we would accept this new compromise of constitutional 
rights, especiall> after federal troops 'had to be sent into Little Rock to 
enforce the right of a few black children to enter the high school there. 

This narrow view of the impact o( Brown had also settled upon a large 
part of the black community which found the price of desegregatign too 
high. For example, schools in Little Rock had been closed for a time, the 
University of Georgia had also been temporarily closed in a back-breaking 
effort to secure the admission of two students, all schools in Prince Edwar<i 
County had been closed and reniamed closed for a decade, the best black 
teachers were being assigned to white schools, the best black students were 
being admitted to white colleges, and the best black pupils were being as- 
signed under pupil assignment to white schools. This more restricted view of" 
BnnK*n thus became a major roadblock to wider implementation. 

We lawyers had also accepted the fact that m the deep south the need for 
getting started was paramount. Desegregation had gone forward in the Dis- 
trict of Columbis^ ^Delaware, Kanoas and some other boider states, but every- 
one knew where the real problem was. We were so anxious to get on with the 
business of desegregation in the deep south by 1958 that we abandoned the 
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Clarendon Copnty, South Carolina and Prince Edward County, Virginia suits, 
two of the original cases argued with Brown, until urban communities with 
predominantly white school populations had been desegregated. We did this 
because black pupils outnumbered white pupils by about 7-1 in those 
counties. A suit was filed in Atlanta pursuant to this strategy in 1958, fol- 
lowed by the filing or pushirig of suits previously filed in other major south- 
ern cities. 

Our best laid plans for speeding desegregation were derailed, however, 
not only by the unfamiliar phrase with which we had to deal but by the 
confluence of many other foreseen and unforeseen events. As blacks began 
marching to the beat of a different drummer, the south could not believe its 
ears. It retaliated with massive resistance to school desegregation's promised.. 
We had been forewarned of massive resistance in the deep south, but we did ^ 
not know when or where it' would strike or what form it would take. 

We did not realize, for example, that by pushing for desegregation on the 
college level in Alabama and by supporting the Montgomery bus boycott in 
1956 we would bring on retaliatory action from state authorities which 
would have the effect of barring the NAACP from operating in Alabama for 
years. Alabama invoked its foreign corporations law and demanded the mem- 
bership list. Other states instituted legisUiive investigations of (he NAACP 
and the LDF. 

Antiquated legal concepts such as barratry, champerty and maintenance 
were resurrected and reenacted into law in Virginia m an attempt to castrate 
the' legal effort which culminated in the Bro\\;n decision and to prevent its , 
implementation and expansion into other areas of the public life. These' 
terms, aimed at controlling the conduct of law>ers as well as laymen, em- 
bodied prohibitions against stirring up htigation, financing of law suits, and 
"ambulance chasing". 

Plaintiffs and prospective plaintiffs in school desegregation cases were 
visited with economic reprisals. Others were friglitened off by the mere pros- 
pect of such reprisals. Negro teachers and principals, an important segment-of 
the economic life line of the black communities, were threatened with 
retrenchment. . * 

We had not anticipated that the black community m Montgomery, 
Alabama would spontaneoLisl> strike out on its own desegregation program in 
1956 and spark the antisegregation revolution in the black communit> for 
which Brown had provided (he momentum. We had anticipated bringing ^uits 
in the deep south after Brown to desegregate other public facilities but our 
sainted Rosa Parks "jumped the gun." The suit, filed in 1955, for admission 
of two Negro women to the Universit> of Alabama, had been proceeding 
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peacefully until then. Suddenl>, massive re^ibtance emerged with some more 
unfamiliar phrases "nullification and interposition** as well as threats of 
violence and official outbursts of defiance of the Courts. 

The lack of strong support for the Brown decision on the part of the 
Executive Branch uf the national government in.l954 and the > ears, immed- 
iately thereafter nut unl> fed ambivalence about the correctness of the deci- 
sion, but also emboldened southern governors and state legislators. ^ An 
avalanche uf dnii-Brown statutes had to be declared unconstitutional. Our 
case load was mounting. Big money was hard to come by. 

The Internat Revenue Service was persuaded in 1956 that the NAACP 
should divest itself of the formidable tax exemp't Legal Defense Fund lest 
that tax exemption be taken awa>. This was a highl> sophisticated body blow 
.to the organization and its legal arm, inflicted by the national government. It 
frightened the leadership, led to internal organizational strife which greatly 
weakened both organizations, wrecked all plans for building black and white 
community support and for an orderly, coordinated progression of school 
desegregation lawsuits and lawsuits in other areas. ' - 

As a separate entit>, the NAACP later, but perhaps prematurely, as some 
h*^ve claimed, carried the fight to Jt' facto segregated school systems in the 
north and pressed fur an even broader construction o( Brown which had not 
been argued in those cases b> counsel for petitioners. Brown had concerned 
itself only with state-enforced segregation and .lot with segregation resulting 
from residential patterns. The problem was, however, if the NAACP had not 
responded to the demand, for action in dc facto segregated school situations 
in the north, sorpe other organization would have done so. One of the things 
we had learned b> 1965, when these northern school cases got under way, 
was that we lavv>ers could not control the course of history. Our role was 
simpl) to represent those who demanded actioft by the state. Moreover there 
were many school situations in the north resulting from school board action 
and the action of other public officials which were clearly within the con- 
templation o( Brown, 

The Freedom Riders ignited the flames of massive resistance in 
Mississippi. That official resistance collided head-on with our efforts to gain 
the admission of a single Negro to the University of Mississippi. Although we 
had been preparing the suit for months, when I walked into friendly Judge 
Mize*s court room in the Federal District Court in Jackson a few days after 
the Freedom Riders had arrived, he remarked to me that we had picked the 
wrong time to file an> such suit. Me had remembered me from 1949 when 
Judge Robert L. Carter and I filed suit to equalize Negro teachers* salaries in 
Jackson. We were perhaps the first black law>ers Mississippi had seen in court 
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since reuonstruLtion. The admission of James Meredith to the University of 
Mississippi cost the federal government millions of jjoJiars. When I received an 
invitation a year or so ago from ^ack law studentslat the^ University to speak 
at the law school, althougli I could not go to see for myself how the univer- 
sity had changed, I had long sm^e concluded that the pri9e of Meredith's 
admission was right; , '^'^'^ 

When the Freedom Riders and sit-inners moved to center stage m 1960, 
all school desegregation suits in the south were. virtually abandoned by our 
small^ overworked LDF staff to take on a n^'w arid equall^ difficult legal 
battle. Plessy v. Fergitsun,^^ the case which upheld separate but equal rail- 
road cars, had to be overruled. The .Gvil Rights Cases of 1883,^^ which held 
the Civil Rights Act of 1875 unconstitutional, had to be reargued. The 1875 
Act had been designed to secure the rights of blacks in privately owned places 
of public accommodation. Injunctions against Martin Luther King from 
Albany, "Oeorgia in 1962 to Selma, Alabama m 1965 had to be vacated. The 
hundr^di of jailed Freedom Riders and sit-inners also had to be defended 
agair\st local prosecutions. 

oirmingham was awash with violence when our second suit to desegre- 
gate the Univerdty of Alabama was filed m 1963, the first having failed. A 
Federal District Court ^promptly ordered the admission of two students. 
George Wallace carried out his threat, made m connection with the pending 
Birmingham Public School desegregation suit, to stand in the school house 
door, when the two black students were escorted to the university by federal 
marshals. Bull Connor, Chief of Police in Birmingham, had already turned his 
water hose and his dogs on marching blacks. During the Birininghain cam- 
paign we LDF lawyers used to Latch that 7.00 p.m. flight from Newark to 
Birmingham so often that the stewardess once said to us, **Y'all live m 
Birmingliam or New York?" 

When Medgar Evers was killed m Jackson that summer, I gave Mississippi 
up "for dead.'* I had been there 22 times on the University of Mississippi case 
alone and so I figured m> nine livei> had run out. I shall never forget that trip 
from Jackson to the Federal Court House in Meridian during the Meredith 
case. We were on our way to the Court House to file a contempt of court 
action against the Governor of Mississippi who had called for massive resis- 
tance on the part of ever> Mississippi official- Medgar was driving as he had 
done so often. I sat beside him in the front seat. My secretary and James 
Meredith sat in the back. When we came to a familiar stretch of road rurining 
through a deserted wooded area Medgar said, **Don*t turn around now, but 
we are being followed b> a'state trooper." James Meredith*^ admission to the 
University of Mississippi uost the black community Medgar Evers*s life. 
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By the time we got back to more than 100 pendmg school desegregation 
cases m I%5, the Browi decision was well on its wa> to being effectively 
overruled by the in-migration of blacks to the deca>mg central cities and the 
out-migration of whites to new suburban communities. When we filed suit to 
desegregate the public schools in Atlanta, Georgia, m 1958, for example, the 
school population was about forty percent black and sixt> percent white. 
Today^ the school population of Atlanta is about eighty percent black. 
Atlanta now has a black supermtendent of schools and a black mayor. Thus, 
while everything else in the public hfe of Atlanta is desegregated twenty years 
after Brown, the schools are not. In New York City whites are now con- 
sidered a minority in the school system. 

In the deep south no school board came forward with a plan of its own 
to desegregate its schools. A law suit had to be brought in virtually every 
instance if an> movement toward desegregation was to be expected. Most 
black parents remained fearful for the safety and emotional well being of 
their children and black teachers continued to see onl> job losses for their 
ranks. Rehef from the impossible task of tr>ing to carry a nation;wide load of 
school desegregation suits came for the hard pressed LDF lawyers in the form 
of congressional authorisation for justice department sponsored school deseg- 
regation suits b> the Civil Riglits Act of 1964. Of course, executive action 
with respect to the bringing of lawsuits is wholly dependent on the domestic 
pohc> of the current administration but this monumental piece of legislation 
meant that the national congress had once again assumed its responsibility to 
enact legislation to enforce the Fourteenth Amendment. 

Tlie years have indeed gone by. It is now twenty years after the Supreme 
Court said segregation of Negro children in the public schools generates "A 
feeling of mferioiit>" in them '*as to their status in the community that may 
affect their hearts and minds in a way unlikely ever to be undone." In the 
massive de facto segregated school systems in urban America today children 
of the "black is beautiful" era view pictures in their black studies classes of 
black members sitting on the Supreme Court, in the halls of Congress, in the 
President's cabinet, and at posts in all levels of federal, state and local govern- 
ment. The status of blacks in the national community smce Brown has 
changed visibly. To the extent that opportunities for blacks to move into the 
mainstream increase. Brown is implemented. Moreover, television, which 
seems to have as much impact as elementary schoCls on the minds of young 
children, now portrays blacks as people who use the same toothpaste as their 
white counterparts, eat the same cereals, and buy the same patent medicines. 
It seems that today Brown has little practical relevance to central city blacks. 
Its psychologl^^al and legal relevance has already made an impact. Central city 
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blacks seem more concerned now wiili the political and ecunonuc power 
accruing from the new black concentrations than thc> do with buMng to 
effect school desegregatiun, Tlie dilemma for these bla ks 15 real. It 15 diver- 
sified, but there i& iiow a new national black commumt) with pnde m Ubclt 
and its accomplishments, 

, In addition it appears that il nia> be meaninglesb to talk about feelings of 
inferiority to a black >outh m the central cit> where blacks no longer con- 
sider themselves inferior tu whiter and no lunger believe that any institution 
which is all vvhhe is ne^es^aril) goud and ought io be integrated. Brown has 
been a second Emancipation Prudamation in that it has freed blacks t>om 
their own feelings of inferiont> and absolved the white leadership class of its 
feelings of guilt. Thus, the rationale (oi Brown nuy have slipped awa>. It may 
need a new rationale that gucs iumething like thT^. Segregation is bad because 
the only wa> blacks can get an equal education is to go where the money is. 

We conceded in the Bn^wn ca^e^ that the facilities provided black chil- 
dren were equal to those provided white children. We did thfs because we 
sought to eliminate anv pu>sibilit> for another decision ba^ed upon separate 
but' equal. We wanted the Court tu rule squarel> on the issue of segregation 
itselt\ There had been enougli cases like^the Texas and Oklahoma cases based 
upon a finding that equal facilities had nut been provided for blacks. We also 
had the teeling (as a result of thi^ seues of cases which began in 1930 with the 
admission of Donald Mufra> to the law school of the University of Maryland 
pursuant 10 an order of the higliest court of that ,state)^'^ that the time had 
come for black Americans to daim Charles Sumner's legacy.''' Our conces- 
sion has been construed, it seems, as a prohibition against looking anew at the 
physkal equality issue in all black central city schools. 

Consequently, for ihe future, it appears there are two very difficult legal 
problems ahead stemming from Brown. One is that posed by the quality oi 
education afforded the black poor in segregated inner city schools. The other 
is that presented by the presence of a new black middle class seeking "repara- 
tions'* when it comes to admission to higher educational facilities and to job 
opportunities in the school systen/s upper echelons. 

In retrospect, il is difficult now to say whether desegregation of the 
public schools would have progressed more rapidly if the Supreme Court had 
adopted petitioners* view of the type of relief to which they were entitled 
and had never invoked the phrase ' with all deliberate speed". What can be 
said with some certainty is that without Brown there would not have been a 
>civil rights revolution. 
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' * Brown V, Board of Education of Topeka, 347 U.S. 483 1 1954). The Court said 

**Because .these are class actions, because of the wide applicability of this deci- 
sion, and because of the great variety St' local conditions, the formulation of decrees 
in these cases presents problems of considerable complexity. On reargument, the 
consideration of appropriate relief was necessarily subordinated to the primary 
question- the constitutionality of segrisgation in public education. We have now 
announced that such segregation is a denial of the equal protection of the laws. In 
order that we may have the full assistance of the parties in formulating decrees, the 
cases will be restored to the docket, and the parties are requested to present further 
argument on Questions 1 and 5 previously propounded by the Court for the reargu- 
ment this Term. The Attorney General of the United Stales is again invited to 
participate. The Attorneys General of the states requiring or permitting segregation 
in public education will also be pennitted to appear as amici curiae upon request to 
do ^o by September 15, 1954, and submission of briefs by October I, 1954.' 
Brown v. Board of Education of Topeka, 345 U.S. 972 (1953). The five questions 
read as follows: 

*'Each of these cases is ordered restored to the docket and is assigned for 
reargument on Monday, October 12, next. In their briefs and on oral argument 
counsel are requested to discuss particularly the following questions insofar as they 
are relevant to the respective cases: 

1. What evidence is there that the Congress which submitted and the State 
legislatures and conventions which ratified the Fourteenth Amendment con- 
templated or did not contemplate, understood or did not understand, that it 
would abolish segregation in public schools? 

2. If neither the Congress in submitting nor the States in ratifying the Four- 
teenth Amendment, understood that compliance with ifwould require the 
immediate abolition of segregation in public schools, was it nevertheless the 
understanding of the framers of the Amendment 

(a) Jthat future Congresses might m the exercise of their power under sec- 
tion 5. of the Amendment, abolish such'segr'egatioft, or 

lb) that It would be within the judicial power, in light of future conditions, 
to construe the Amendment as abolishing such segregation of its own 
force? 

3. On the assumption that the answers to questions 2 (a) and (b) do not dispose 
of the issue, is it within the judicial power, in construing th« Amendment, to 
abolish segregation in public schools? 

4. Assuming it is decided that segregation in public schools violates the Four- 
teenth Amendment 

(a) would a decree necessarily follow providing that, within the limits set by. 
normal geographic school districting, Negro children should forthwith 
b,e admitted to schools of their choice, or 

lb) may this Court, in the exercise of its equity powers, permit an effective 
gradual adjustment to be brought about from existing segregated sys- 
tems to a system not based on color distinctions? 

5. On the assumption on which questions 4. (a) and (b) are based, and assuming 
^further that this Court will exercise its equity powers to the end described in 

question 4 (J/), * ^ 

(a) should this Court formulate detailed decrees in these cases; 

(b) what specific issues should the decrees reach; 

(c) should this Court appoint a special master to hear evidence with a view 
to recommending specific terms for such decrees; 

(4) should this Court remand to the courts of first instance with directions 
to frame decrees m these cases, and if so, what general directions should 
the decrees of this Court include and what procedures shoiild the courts 
of first instance follow in arriving at the specific terms of more detailed 
decrees? 

The Attorney General of the United States is invited to take part in 
the oral argument and to file an additional brief if he so desires." 
Sweatt V, Painter, 339 U.S. 629 (1950), MclMurin v, Oklahoma State Regents 



22 



33 



Constance Baker Motley 



339 U.S. 637 (195,0); Stpuel v. Board of Regents, 332 U.S. 631 (1948). 
Missouri ex r eh Gaines v. Canada, 305 U.S. 337 (1938). 
^" At page 190. 

At page 10..- 

" At page 24. . _ , ^ ^ ^ 

^' At page 29. * ' 
" At page 2. 
At page 4. 

^ " U S^?006^' \ ^%^ of Education of/Hllsboro, 228 1 .2d 853 i^th Cir.) cert. den. 350 

j^" Dove v. Parham, 282 f-.2d 256, 259 (8th Cir. 1960). 

■ !t appears that the firs.t time a court used the word "discstabhsh" with reference to 
the rcqufrements of Brown was m Parham v. Dove, 271 I-. 2d 132, 138* (8th Cir. 
1^59). There the court said: 

"The lack of any affirmative plan or action to discstabhsh the segregation 
status which had unconstitutionally been set up m the District, other than as the 
Board might be called upon to deal under the provisions of the 1956 or the 1959 
Act with some individual application for assignment to another school, would per- 
haps not measure up to the legal and moral responsibility resting on a Board under 
the expression and holding of the Brown casscs. 
163 U.S. 537 (1896). 
' 109 as. 3 (1883). 

' Pearson, et ai. v. Murray, 182 A. 590 (Ct. of Appeals, Md. 1936). 

■ Charles Sumner argued the case Roberts v. City of Boston, 5 Cush. (Mass.) 198 
(1849), in which he sought to secure the admission of black pupils in Boston's 
public school system to white schools long before the adoption of the f-ourteenth 
Ainendment. He was later a Massachusetts Senator and the leader in the Congress 
with respect to post-Civil War Amendments and civil rights legisla<ion designed to 
entorce those amendments. 
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Louis L. Redding 

I am somewhat embarrassed at being included in this panel which is 
composed almost entirely of experts in the broad field of civil rights and civil 
liberties, because I am not an expert in constitutional law nor am I an expert 
in that narrower division of constitutional law which might be called civil 
rights and civil liberties. I am just a pedestrian, joumeyniaii lawyer wiio 
happens to have been practicing in a state where the necessities of the situa- 
tion made me participate in civil rights activities. 

But one does not have to be deeply versed in constitutional law to feel ' 
the kind of urge that, black lawyers all over the United States sometimes feel 
which impels them into this kind of activity. I think that perhaps one of the 
leading exponents of involvement was a man who in my youth was certamly a 
mentor of mine through his Writings, Dr. W. E. B. DuBois. When I was a child 
as NAACP members, we took in our home The Crisis, the organ of that 
organization, of which he was the editor. My parents bought his books, and I 
grew up on the kind of social philosophy that Dr. DuBois espoused. I remem- 
ber among other things a description that he gave of the status of black 
people in this country, and he said (and he said this just about a year after 
Plessey v, Ferguson): "They do not share, speaking of black people, the full 
national life because there has alwa>s existed in America a conviction varying 
in intensity but always widespread that people of Negro blood should not be 
admitted into the ^roup life of the nation, no matter what their condition 
miglit be." 

So prevalent was this conviction of the propriety of the exclusion of 
blacks from normal participation in community hfe in the state in which I 
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was admitted to the bar, that, at the time of my admission, racial discrimina- 
tion had been challenged m the courts in only one case", that of Neal v, 
Delaware, In this case vyhith went to the United States Supreme Court that 
court reversed the conviction of a Negro- who had been sentenced to be 
hanged, and reversed that conviction on the grounds that Negroes had been 
excluded from the Grand Jury which^ndicted the defendant. 

In many areas of community life in that state there were positive consti- 
tutional or statutory provisions imposing discrimination in public education 
at all levels, in places of public accommodation, such as inns, restaurants, 
theatres, in public carriers. 1 should, 1 suppose, for the sake of accuracy, 
acknowledge that although legislation permitted segregation in public carriers 
It had never actually been practiced. Legislation commanded racirl segrega- 
tion m pubhc and m private hospitals, and though they received public sub- 
sidy, they followed the practice of racial segregation. There was racial segrega- 
tion in seating m courtrooms, and m those same courtrooms blacks were 
rarely, if ever, addressed by the normal terms of civil respect, **Mr." or "Mrs." 
It was also notorious that differential punishment (unfavorabl<* to- blacks) was 
meted out to whites convicted of crimes victimizing blacks, and to blacks 
convicted of offences against whites. There was segregation in jail. In employ- 
ment, blacks were refegated to the physically most arduous and most 
unattractive work. And the appointment of a black to the most menial job in 
state or county or municipal government was a noteworthy event. As I look 
back upon that dreary picture of segregation in all aspects of community life, 
the only redeeming feature 1 can remember is that the so-called Public 
Library, -It was called a Public Library but it was privately endowed was the 
one institution in all of community Hfe that 1 can think of where there was 
never any sign of racial segregation. And that, I can assure you, was the one 
place where many black youths like myself, growing up \\\ the community, 
spent much of their time. 

Desegregating the University of Delaware 

it was against this kind of community background twenty-five years ago 
that a score of students from what was originally called rather quaintly the 
"State College for Colored Students" souglit to apply for admittance to the 
undergraduate college of the University of Delaware. They were denied appli- 
cation forms by the admimstrative staff so they simply wrote letters of 
application to the state university. All their applications were rejected. On 
their behalf I wrote a letter to the President of the Board of Trustees of the 
university. It detailed in four pages deficiencies at the black state-supported 
college, deficiencies the accrediting association had documented and as a 
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result of winch had denied accreditation to the black college. It was, of 
course, this lack of accreditation that had motivated this group df black 
youths to seek admission to the state university. Uy letter, addressed to the 
President of the Board of Trustees, asked that he call a special liieeting of the 
Board of Trustees to act upon these requests for admittance! After a few 
days, h received his reply to my four-page letter-four lines typed on the 
letterliead of the law firm that he had established after a ten-year stmt as a 
federal judge. (He was able to retire with full salary and reap the benefit of 
the kind of corporate practice that Delaware affords a great many lawyers.) 
Wei!, this President of the Board of Trustees sent me this four-line letter m 
which he indicated that in his own goi^d time he would call a special meeting 
of the Board of Trustees. So I wrote back and said m effect, "Look, Sir, I 
didn't write to you in your.,capacity as a private cituen,,! wrote to you as 
Preslileiit of the Board of Trustees of the state university, a state agency, and 
will you please respond to my letter as the president of a state agency should 
^ respond'^" He did send another letter, quite promptly, in which he stated that 
he was calling a special meeting of the Board of Trustees of the umversity to 
act upon tliese applfgations. 

It would be a very mteresting thing if you knew the state, or if I could 
give you the picture of the kind of people who made up the Board of 
Trustees. The composition of the Board of Trustees of the state umversity of 
course was provided for by state law. a certain number were appointed by the 
Governor, there were certain ex officio members, such as the Superintendent 
of the State Department of Pubhc fnstruction: and the President ijf the 
university. These members then appointed other meriibers of the board, and 
* of course the other members were usually the very wealthy. Perhaps you 
know-Tlie name "duPont". There were about four members of the duPont 
family on the board; the Chancellor of our State Court of Chancery was a 
member of the board; the Chief Justice of the State Supreme Court was a 
member of the board. Well, they held their special meeting, and I got a letter 
ffQm them which said something like this. . . Because the applicants do not 
come witliin the description of applicants to this university as provided in a 
certain resolution of the Board of Trustees, they are denied admission to the 
university." 

Almost immediately we filed an action in our Court of Chancery, and 
Delaware may be the last remaining state which has a separate court of 
equity, presided over by a judge calle J "Chancellor;' This action that we 
filed, prior to the decision in Brown v\ Board of EducaUon, was based on two 
legal theories, the first that racial segregation in and of itself violated the 
equal protection clause of the Fourteenth Amendment. And we fell back on 
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an alternative theory, .n the event racial segregation was not held violative of 
the Constitution. The alternative theory was that the facilities at the black 
college were inferior in quality to the facilities of the state university Among 
other approaches, we used a number of experts in an attempt to establish that 
the facilities at the black colleges were inferior to those of the state univer- 
suv. After a somewhat lengthy trial, requiring a week or more, the Chance lor 
rendered a decision, lie stated that, considering phor decisions ot the United 
States Supreme Court -he could not declare segregation in and ot itsC I viola- 
tive of the Constitution. However, he decided in favor ot the black apphcants 
on Hie narrow ground that the facilities were unequal; and ordered the inime- 
diate admission of the young people who had applied for admission. That 
decision was rendered in August. 1950. t 

Soon after events in the state caused the filing ot two other eases in he 
Court of Chancery, and thes'e- cases became part of the case decided on May 
17, {'iSA, Brown v. Board of Education ofTopcka. 

School Cases in Delaware 

In a small rural community called llockess.n. Delaware, where the Dela:, 
ware lulls begin to verge into southeastein Pennsylvania, an elderly coiiple 
had adopted a little girl. On wintry mornings the mothei wHtched as a school 
bus passed her home transporting white children to the "white elementary 
school in the village. There was no bus to carry black children to the 
"colored" school although en route to the "white" school the bus with wh.tt 
pupils did pass the "colored" school. One niormng the elderly mo her ap- 
proached the bus driver and requested liim to stop for her six-year old daugh- 
ter and to leave her at the "colored" school, which he passed on the way o 
the "white" school. The "colored" school was about two miles from the 
home of this child. The bus driver told the mother that his >us was for white 
children and therefore he could not carry her child. Successively the mother 
wrote to the school principal, to the State Superintendent of Education, and 
,0 the -governor of the state. But all replied, in substance, that the bus was 
for pupils at the white school and not for pupils attending the black school. 

Finally the mother came to Wilmington to talk to a lawyer, and she 
.howed him copies of her letters seeking to get her child on the bus and the 
■ replies. What the mother indicated to the lawyer was that she wanted her 
daugiiter to ride to the "colored" school on the school bus because she 
believed that some part of the taxes that she and her husband paid contri- 
buted to the purchase of that school bus. ■ 
What the lawyer told the mother was that he would not be interested in 
. trying to get her child on that bus merely to ride to the "colored' school, but 
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that if she were intcre:>ted in havmg her child ride the School bu5 with the 
white children to attend the bchool to whjch the> weia, he would undertake 
to bee if that could be accomplbhed. Well, it wa^ a marvelloub thing to 
watch It was a wonderful thirjg to watch this mother's ama^^einent at the' 
proposal that she attempt, througli a lawsuit, to get her child into the segre- 
gated "white** school. And finally she agreed. 

About the same time, m another community in Delaware, parents of 
pupils of high School age had become concerned that their children could not 
go to the hx^h school in the community in which the> lived but had to take 
public transportation into the city of Wilmington which wa^ about eight miles 
away, to go to the only black high school maintained in the county. They 
w6nt to the .same lawyer, and simultaneoulsy these two suits were, filed, one 
to gain admittance to the ''*white" elementary sJiool,and one to gain admit 
tance to the "white** high school. 

Again, as in the college case, we sougiit to have the Chancellor declare 
segregation, m and of itself, violative of the equal protection clause of the 
Fourteenth Amendment. Again, however, the Chancellor said he was power- 
less to do so because precedents of the United States Supreme Court pre- 
cluded him from so deciding. Flow ever, he did dedare that he believed the 
scparate-but -equal doctrine should be rejected arid that ,such rejectioft must 
,come from the highest court in the land. 

Two years after the Chancellor's decision of April I, 1052, these Dela- 
ware School cases which I have de&cribed, with similar cases from Kansas, 
South Carolina and Virginia and a separate case from the District of Colum 
bia, were decided by the Supreme Court in the historic event which we mark 
today. 



29 

39 



Joseph B. Robison ^ 

I am taking the Jibert>. of guingi)atk a httle bit beyond Brown to begin 
my remarks loda>^. to an event that too!^ place just about the time that i 
started to work for the Anienun Je>Vish Congress ijri 1946. During that year 
there had been a new wave of lyn^hings in the south a^d the government, 
underVrcsidcnt Truman, responded, as (he government sc^ often responds, by 
appointing a commission. Called the President's Committee on Civil Rights, a 
was headed by an industrialist, Charles E. Wilson, President of the General 
Electric Company. Nobody expected anything to come of it. 

The committee deliberated for nearly a year and a half and finally came 
put with Its report, entitled, "To Secure These Rights." It was really a 
shocker and signalled a significant change in the nature of the civil rights 
mtfvemfent in this country. 

Everybody had expected the committee to come out for propaganda 
and for brotherhood and so forth Instead, its report condemned segregation 
without reservation and demanded, legislation, m short, really sweeping 
changes in the whole approach to civil rights. It was the sort of thing that the 
civil riglits organizations, which then were a very small group, had been 
demanding all along. 

Unfortunately, the report met tfie fate (hat government commission 
Imports usually meet. In fact, I ll»...k thene is a very interesting phenomenon 
thai operates generally with respect to commissions. They are almost always 
more liberal than the community as a whole. No matter how they are consti- 
tuted, no matter what kind oT balance § of conservative and liberal forces is 
attempted, they virtually always come out with a hberal report. This is 
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because when the> ieall> luok at the facts, they find that that is what is really 
required. Unfurtunately , the repoit is usually tou hberal fur the country to 
aJupt. Fur example, tue drug abuse cumniissiun came uut with a demand for 
vast changes in the laws on that subject, yet Us proposals have been pretty 
Nvell ignored in tlie years since. 

Similarly, the rei<,uniniendations of the President's Civil Riglits Com- 
aiittee were ;iot adopted for years. Ultimately ahuost all of them were adop* 
ted. As a matter of fact, one of the most significant was the recommendation 
that there be a permanent Civil Rights Coninusbion in the United States 
guverament, and your president and the chairman of this meeting, Father 
FlCibuigh, served with distinction on that commission. Jhe segregation ia\vs 
ha<.e been tondenined. There is a fair employment pr«ijLtices law, there is a 
!air education practices law, and there is even a tair b(3ubing law, a national 
fair^iousing law, which the President's Committee d|d not dare to recom- 
mend. That was just a little bit too much for them. 

But following the pattorn of commission recommendations generally, 
these reforms were achieved ten, fifteen, or twenty years after they were 
formulated, with the result that the problems to which they were addressed 
had dr.4>iically changed by the time the reforms went intu effect, and instead 
of thcv/e-ieforiris we needed others. 

1 iUggest that this is a reflection of a problem in our^suciety, a problem 
with which lawyers and organised civic groups have tu deal more effectively 
than lliey have in the past. I refer to the g^Jneral stodgiiuss of our deniuvratic 
i>Uein. It always takes ten or fifteen years to put into effect the reforijis iha't 
we iCA^ognize as necessary. (As Judge Motley has just i>hown, it has taken 
years to put into effect even the rel'urms required by the Supreme Court 
decision in the Brown case.) The result is that, by the time the refornis go 
into effect, the piublems are different and we no longer face the situation for 
which the reforms were designed. 

Title VI , V ' ' . 

\ example, une of the most important recommendations of the presi- 
dent's committee was Title \'l. They did not call it Title VI, but that is what 
It b called nuw. I refer to Title VI of the Civil Rights Act of 1964, which bars ' 
diicriniination in any operatioojlnanced by the govemmenj^ Thi^provision 
embodies a really obvious principie^ji^^giriiuple that should have been as- 
sumed all along under our constitulional sy^iem. Is it not dear that, since th§. 
C<>ii!»titutiun bars discrimination by government agencies, any agency that 
gets money from the government may not discriminate? ■< 

The president's committee recommended in 1048 that this principle be 
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enforce J b> «>ti)ta(e. But it wa:> not until 19o4 that it;>> ^ocommenJation wj:> 
finall> put into effect. It been raoderateI> effective. However, by 1964, 
the operations financed b> the federal governinent, and fiiianccd in a highly 
discriminatory fashion, had become o extensive that di:>crimination had 
become a deeply entrenched part uf uur ^yj^tem and e\tr<ynely difficult to 
eradicate. 

Perhaps the mo^t Mgntficant example of thb b in the field of housing 
and your chairman vvai> kind enough to mention that ! have been involved m 
that to some extent. 

The first bilU proposing fair housing legislation anywhere in the countiy 
were introduced in the New York Stale Legislature in 1948. The first ^signifi- 
cant one to be adopted was m New York Cily in 1956. The federal law was 
not adopl<?d until 1968. But 1948 was the critical time. This was the period 
immediately after World War II when the whole nature of the housing opera- 
tions ... ihis country vvas being va^il^ changed. They were being recast largely 
by a man named Wilhani Levitt whu was creating monster housing develop- 
jnents, starting with Levittown, N.Y. ^Ii^* example was being followed all over 
♦ the country. 

If, at this critical time, Levitt and others creating that Fynd of housing 
development had be^en persuaded by argument or compelled by law to adopt 
the principle of nondiscrimination, the whole nature of our society would 
have been changed. We would not luve had the white suburban nooses 
around our cities with the black cores in the center. Then we would have had 
a society in which Brown could have been more effective, in which all the 
reforms recommended by the President's Committee could have been more 
effective. 

Unfortunately, we did not have the forces to persuade nor did we have 
the law to compel. Levitt adopted the **whites only" policy which had long 
been the general rule in the housing industry and all the other monster 
developments that were creauJ about the same time followed >uit. By the 
time we got the fair housing laws into effect, the white noose was already 
there. Getting black families mK these large white developments became 
extremely difficult. They did not want to go, for obvious leasons. HenvC^ the 
pattern has more or less sta>ed the same despite the adoption of fair housing 
laws in a number of state^> prior to 1968 and, finally, the adoption of a 
federal law in that year. 

This is not a phenomenon hmited to civil rights. For example, the deci- 
sions of the Supreme Court condemning legislative malapportionment came 
loo late to save the cities. For years and years, the cities were under- 
represented in Congress and in the state legislatures due to outrageous 
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uialappoftionment. The Supreme Court tmall) got around to couJeiiimng 
that practice but b> that time there had been a niai>Mve bhift to the suburbs 
and legislative rcapportLoniuent benefited, tlie buburb^ rather tlian the cities. 

CertaJflI>, the problem is still with us. Consider the 1968 Report of the 
Kerner ComnibMon, a iort of niodern da> version of the Civil Riglits Cummit- 
tee Ri^port t\vent> years earlier. This was the commission. that was estab- 
lished under the diairinanbhip of former Governor Otto Kerner of llhnois 
after the nots in 1907 and 1968. It came out with a marvelous set of reconi' 
inendatioiis, 81 of tlieni, starting off witli the necessity of reordenng our 
pnonlies and ^^pending le^s on the military budget and more on domestic 
affairs. Very fine recommendations. Very few of them hi|ve been adopted. 
Tliey may be adopted in the 80s but they were designed to cure the prob- 
leim of the 60s not those of the 80^. 

The Effects o( Brown 

I am not b> an> inean^ raying tliat ihc Brown decision was useless or 
that^i^ had nu impact, it wa^ absolutely vital to all future progress. To begin 
wuli, there is no doubt that it pulled out tlie stopper on federal legislation. 
There lud been no civil iiglits laws passed by tlie United States Congress since 
the reconstruction period, Tlie Brown deciMon came in 1954. Tlie first twen- 
tieth century dvil rights act came in 1957. There was another in I960, and 
then the very broad ones of I9o4 and 1968. These laws have certainly in- 
creased the participation of blacks north and south in all aspects of our lives, 
and vastl) increased Negro voting in the south and public office holding as 
welL 

As one who is closely involved, I find that one of the most striking 
changes that took place after Bro\\n was a sharp rise in the level of public 
awareness uf the civil riglits issue. Prior to 1954, anybody involved in this 
activity hjd to sweat blood to get a story two indies long on the back pages 
of a newspaper. Ma>be a lynching migiit make the front page, maybe the 
presidentj\ cununittee'^* report miglit be on the Jront page for a day or so. 
But there was relatively little coverage of race relations in this country, in the 
newspap:rs, in the magazines, and on the air. Since May 1954 there has been 
a tremendous Hood of material on civil riglits. Th^ issue is never off the front 
pages ui our newspapers for long. It figures o ie way or another in virtually 
ever> presidential election and m most congressional elections. It arises in 
some form or other in almost every session of Congress. . 

A totally ddfeient level uf understanding has developed. Few question 
iu»w that we have a racc problem or jhat there is still a vast amount of 
inequality. And there is at least '>ome understanding of the fact that we have 
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to do something about it, although there b btill :>enous reMbtdiice in the aiea 
of action. j 

I agree with Judge Motle> that the decision of the Supreme Court .m 
1955 to apply its 1954 an ti segregation ruling on a gradual basis was a 
disaster. We cannot reall> know what would have happened if the Court had 
said, "Doit now.** Undoubtedly, there w.ould have been an awful row but my 
recollection of the period was that, in the months immediatel> following the 
|954 decision, the white south was in a state of shock. Up to that time, it 
had been taken for granted that, when the Supreme Court issued a decision, 
you complied with it and the> were prepared to comply with it. Tjiere 
would fiave^been resistance. But it would not have been orgaiiued in the way 
it was after th*; 1955 ruling, which gave the southern governments chance 
to reorganize and grid themielves for total war. It was a ver> seriou^ mistake. 
I think that it was done with good wiU but it was a Jisaster. ^ ' 

The topic this morning is The Brown Decision, Reflections on the 
Continuing Oiallcnge. In view of the fact that this ;iieeting is Jbeing held at a 
law School, the speakers are all lawyers, and most of the audjpncc are lawyers 
or law students, I presume that we are conc*irned primanl) with the continu- 
ing challenge to us as lawyers. 

No doubt, we will want to pat ourselves on the back for what has been 
accomplished in the courts and in the legislatures. I question, however, 
whether the legal profession as a whole is entitled to do that. We have to 
recognue that it was the lawyers who put segregation into the statute books 
in the first place and it was the> who put the segregation decisions into the 
law reports. 

I am reminded of a piece b> the well-known humorist, Frank Sullivan, 
paro'dying the typical radio family program. He presented *The Jukes 
Family/* a '*not-quite-briglit family of the lower lower class.** At one point, 
he has Ma Jukes complaining that the farmei down the road lesented (with a 
gun) their borrowing a few chickens * after the way we all pitched in an* 
helped, the night his barn took fire." Pa responds that '*we wa*n*t doin* mor*n 
our plain duty in helpm* put that fire out. You know*s welPs I do, *twas our 
Buster set that barn afire,** Bustei, of course, being the firebug of the family. 
How proud can we be a^ lawyer^* for what has been done for equality m view 
of the fact that we have really been undoing our own bad work? 

Of course, the job ahead is not one for lawyers alone. We consistently 
solve our piobleins tao late largely bcc^u^e we do not get enough guns to bear 
on ouf targets. Wlien the deiuocratic system was originally adopted back in 
the eighteenth century, it was the majority of the people who needed it. It 
wa> the majority of the people who were poor. It was the majority who were 
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under privileged, and were di^caiiiinatcd against b> the legal system. Hence, it 
was a ne\it and effective cuucept that, if yon gave the people power to vote 
and to control the guvernnient, the majority would cure their ill^ pretty fast. 
By and large, they did* " ^ 

The trouble ii> that, today, the poor and underprivileged are a minority, 
not only m the raual :>en:>e but also in the sense that the pooi people do not 
constitute an effective working majority. Today, the majority of people are 
relatively comfortable. They may be prepared to accept the fact that there is 
inequality, that there b poverty, and that something i>houId be done about it. 
But there is no way of :>oIving any of the^e problems that ii> not going to hurt 
the majority to some extent. They will have to make j>ome sacrifice. The 
sacrifice may be only I'n the form of higher taxei>, and thii> they view as bad 
enough. But usually something more is demanded. 

My experience tells me that the majority is not likely to sacrifice readily. 
Hence, if refoims depend on majority consent as they du under our system 
we are not going to be able to achieve them unless sve. persuade the majority 
that they are going to be a lot more uncomfortable if the reforms are not 
made. In other words, we will have to persuade the majority, if only by 
raising hell, that whatever price they have to pay is worth the candle. 

This IS going to mean a good deal more than legal activity. The legal 
techniques are there and the lawyers are there. What we need is more in the 
way o[ organisation, in the way of hell-raising by every legitimate forrii of 
protest. If we achieve that, and there have been signs that it may be achieved, 
we can close the destructive time lapse between understanding what society 
has to do and getting it done, 

\ 
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The discussion o( Brown t . Board of Education at this conference has left 
few aspects of that decision unexamined. But our work here would not be 
complete if we adjourned v^ithout considering another pernicious form of 
discrimination in education that flourishes in our schools today virtually 
untouched by the decision in Brown. 

In Brown, the Supreme Court assumed the possibility that black schools 
could be equal to those provided for white children with respect to physical 
plant, curriculum, faculty and other tangible factors. The Court condemned 
the segregation of the facilities not because they were different, but because 
to separate children "of similar age and qualifications solely because of their 
race generates a feeling of inferiority as to their status in the community that 
may affect their hearts and minds in a way unlikely ever to be undone." In 
fashioning its decision, the Court reviewed social science materials indicating 
the nature and extent of the detrimental impact of separate education on 
black children. 

Racial segregation, the Court found, could instill a sense of inferiority in 
black people that could affect, its victims' social and economic relationships 
throughout their lives. 

The poisonous experience of segregation in our schools continues despite 
Brown, School segregation affects not only our various black communities. It 
also distorts the lives of thousands of Puerto Ricans, Chinese Americans, 
Mexican Americans and other rr^inority^ group children "who may attend 
Schools which are not only equal^ but possibly the very same facilities at- 
tended by white children. Nevertheless, they are systematically separated 
from the educational opportunities provided'all other students. 
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Thb vvidejypread prucesi> uf segregation and human delenoralion ij> not 
based on intelligence or capability lu learn or even on ra^e alone. It is based 
primarily on an inability to^nderstand the language of instruction. 

Language Segregation 

Language segregation exists wherever a substantial number uf children 
who know little or no Englisli must attend public schools without the benefit 
of adequate remedial programs in language skills. 

Who are the non-English-speaking people of the United States at the 
present lime^ Almost all are Chinese, Puerto Rican, Mexican American, 
Filipino or native American. A\[ of the groups currently suffering language 
segregation are groups which may ajso be defined in terms of race and/or 
national origin. Segregation based on language is rooted in racial or ethnic 
discrimination but it is a form of segregation one degree removed from purely 
racial discrimination. 

hi considering the effects of linguistic discrimination, we might do well 
to recall the approach of the Suprene Court in Brown, As the Court exa- 
mined the consequence^ uf lacial discrimination on black children in Brown, 
we might explore the economic and social conditions of those who now 
suffer from discriminatory practices related in substantial measure to lan- 
guage. 

Puerto Ricans form one of the largest groups of people victimi/.ed by 
sUch practices and the one with which I am most faiTiiliar, There are approxi- 
mately two million Puertu Ricans in the continent^il United States. As a 
group, Puerto Ricans are the most severely deprived Americans in the cities of 
this nation. - 

For example, the r)70 census indicates that the median number of years 
of schooling tui New York City*s one million Puerto Ricans was eight and 
OIK half grades more than two full grade's below the level of the local black 
population. Of all Puerto Rican adults over twenty -five only forty -four per- 
cent had received more than an eighth grade education (compared to 66.8 
percent lor New York City's black population). A mere twenty percent had 
graduated from high sdiool (compared to forty -one percent for New York 
City's black population). Only one Puerto Ricaii in one hundred had a college 
degree. One significant index of the Puerto Rican condition today is the 
incredible situation in the legal profession of New York. Fewer than seventy 
out iif more than one million Puerto Ricans are admitted to the praUice of 
law. 

No iine will be surprised by the ci)rrelated social and economic condition 
of Pueito Rican coiumunities in the continental United States, The census 
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found that more than 300,000 of New York City's one milhon Puerto 
Ricans tull> 35.1 percent of New York's Puerto Rican community-hved 
below the poverty hne. Between I960 and 1970, when median family incoine 
among whites m New York City rose twenty -six percent (from S6,365 to 
510,378) and twent>-four percent among blacks (from $4,437 to S7,150j, 

- family income among Puerto R^ans rose b> only thirteen peicent (from 
.53,811 to S5,575). ^ - 

The census to which I have just made refert^nce reveals the pattern by 
which linguistic discrimination operates relentlessly to drive a specific class of 
people out of the public sJiool i>stem and, consequently, out of the social 
and economic mainstream of American life. Just as separate schools in ^rovt/AJ 
fastened a badge of inferiority on black people and denied them the equal 
protection of the laws, so the separation and isolation resulting from inade- 
quate skills in English deny the children of Puerto l^icans and other ininori- 

' ties equal educational opportunities fruni the first day they enter a classroom. 

Federal Law and Language Segregation 

The problems facing millions of childreiuo/ hmited English-speaking 
ability were first recognized on a national level by the United States Congress 
in the Voting Riglits' Act of 1965. Section 4(e) of that statute mvalidated 
state English literacy tests with respect to anyone who completed the sixth 
grade in an 'V\merican-FIag" school where the classroom language was other 
than English, This provision was upheld by the Supreme Court,. which noted 
that it "may be viewed as a measure to secure for the Puerto Rjcan commii- 
nity residing in New York non discriminatory treatment by government-- 
bc,th in the imposition of voting qualifications and the provision or 
administration of governmental :>ervices, such as public schools, public 
housing and law enforcement/' 

in !%8, Congress for a second time took notice of the phenomenon of 
' language segregation In that year it approved the Bilingual Education Act (20 
U.Sr. §8S0(b) ct which provides funds to local educational agencies 
for **riew and imaginative elementary and secondary school programs 
designed to meet these special educational needs." In the 1974 fiscal year, 
$59,800,000 is available tor this purpose. 

These federal laws are in the nature of affirmative action programs. Both 
laws recognize that maction and exclusion are the inevitable effect-^and 
usually the intended effect of laws and pohcies which seem to be neutral m 
character. The fact is that we can readily identify the victims of legis la tio.i 
which mandates the u^e of English only m our educational and governmental 
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processes: namely, Oriental Ameridans, Mexican Americans, native Americans 
an^^most recently , Puerto Ricans. \ 

The Supreme Court andXanguage Segregation 

The Supreme Court recently focused its attention on the problem of 
linguistic neutrality in Lau v, Nichols, a case involving public school students 
of Chinese ancestry. According to a report submitted to the Court, as of April 
1973 there were 3,4.57 Chinese students in the San Francisco school system 
who spoke httle or no finglish. About half of these students were receiving no 
special instruction to enable them to develop proficiency in the English lan- 
guage. * . r 11'- 

After observing that basic English skills are at the very core of a public 
school education, Mr. Justice Douglas stated for the majority, that "imposi- 
tion of a requirement that, before a^child can effectively participate in the 
educational program, he must already have acquired those basic skills is to 
make a mockery of public educa'tion." 

The Court found it unnecessary to reach the question of whether the 
inaction of the San Fronoisco Pub'lic School System in violated the 
Constitution. The Court did not rely on the equal protection clause of the 
Fourteenth Amendment. Instead, the Court relied solely on §601 of the Civil 
Rights Act of i9b4, which bans discrimination based "on the ground of race, 
color, or national origin" in "any program or activity receiving federal finan- 
cial assistance." 

In contracting with the Department of Health, Education and Welfare 
tor financial support, the defendarJt school district had agreed to comply with 
the Civil Rights Act and all requirements imposed by HEW pursuant to its 
regulation. Fmding in favor of the plaintiff students, the Court cited the 
following guidelines, promulgated by HEW in 1970: 

Where inability to speak and understand the English language 
excludes national origm-minority group children from effective 
participation in the educational program offered by a school 
district, the district must take affirmative steps to rectify the 
, language deficiency in order to open its instructional program 
to tliese students. ' • 

No remedy was proposed by the petitioners in Lau, The petitioners and 
amici had asked only "that the board of education be directed to apply its 
expertise to the problem- and rectify the 5:Iuat:on/' The Court stated that 
teaching Bnghsh to the plaintiffs, or providing courses of instruction in the 
Chinese language, were two approaches which might prove satisfactory 
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"Tlieraniay be oilier^;* the Court noted. AcLordingI>, the ta^e was remanded 
to the Court below for the fashioning of appropriate rehef. 

iau should not be read as a '^Fourteenth Amendment Case** except in 
the derivative sense that the Court applied a statute which was firmly 
grounded on the Fourteenth Amendment. Moreover^ the Court did not re- 
quire "bilingual-biculturar* education^ as some proponents of this program 
seem to believe. However^ the Court did make a reference to bihngual educa- 
. lion as one of the possible alternative courses of action available to the public 
school system. On the other hand» the Court s interpretation of the Civil 
Rights Act of I%4and relevant adminii)trative regulations presumably would 
be satisfied b> a scheme merel> to teach .students .the Enghsh language. What 
the Court did decide in Lau at most was this, fhat a public school k not 
free to ignore the language problems of an> substantial number of its stu- 
dents. It cannot leave the problem entirely in the hands of the pupil and his 
parents b> declaring that it providei the :>ame facilities^ textbooks, teachers 
and curriculum to all students. The Court effectively established the obhga- 
lion of the public school to act - to i\o something. 

Although tlie Courl in Lau has assigned responsibility for language train- 
ing to the public school system, nothing in its opinion precludes the participa- 
tion of aiTected citizen^ in tlie shaping of educational programs designed to 
accomplish llie statutory goal of equality of educational opportunity. In my 
view, bilingual-bicultural programs are most likely to tlounsh m coninuinilies 
where linguistic minorities constitute a substantial part of the total popula- 
tion and where citi/en participation in the making of educational policy is 
well established. 

By leaving tlie question of remedy to the lower courts, the Supreme 
Court has for the time being left open the issue of which program or pro- 
grams would meet tlie objective of affording equality of educational oppor- 
tunity for all students. That question namely, the kind of program or 
programs which meet the statutory and constitutional goals of equal educa- 
tional opportunity is already before the lower federal courts in Lau itself 
and in another important language lawsuit brought in New York City. 

Aspira*s Case 

In September, I*)';':, while f was serving as chairman of Aspira of New 
York, the FHierto Rican educational and leadership development agency, the 
organi/ution filed suit \\\ Aspira of York x. Board i»f hduiat ion of the 
City of New York. Our counsel, the newly-formed Puerto Rican Legal 
Defense and Lducalion Fund, presented arguments similar to those raised in 
Lau. Plaintiffs in the Aspira case allege that as many as 55,000 Spanish- 
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speaking children in the federjlly JbM^ted New York Cit> School System are 
receiving no special trammg whjt^^oevef m deahng \vith their English language 
disability. Proceedings in the cdi>e were held in abeyance after the Supreme 
Court granted i-ertiorariM Lau, However, on the basis of the Lau decision, 
plaintilfs have since moved for Mimmar> judgment New de\elopmer»s should 
be forthcoming m the immediate future as the district court considers 
Aspira*s argument that only a bilmgual education program would meet the 
relevant tests in a city in which twenty-eight percent of the city's school 
children are of Hispanic origin. 

For the Future 

What IS the meaning of all of thi:> fui the public school systems of those 
cities with substantial linguistic minoiitieb? To stale the matter in its simplest 
terms, the public bchoob mubt now jecogmze that the law will m more 
tolerate exclusionary policies based on language than it will tolerate exclu- 
sionary policies based on lacC. The public schools now are clearly on notice 
that It IS their ultimate rebpoiiMbility to teach basic skills in English usage to 
all their students in order to end language segregation. 

However, in one important rei>pect Lau differs from Browy and its prog- 
eny. It recugni/ei a need to treat some i^tudents differently from the larger 
mass of students. The net effect of lequinng some form of special program 
tor linguistic minority children is to sanction short term segregation of 
students - at least long enough to derive the benefits of the special language 
program. But the long-range goal of Imu is entirely consistent with the Brown 
line of decisions, the elimination of language segregation altogether and the 
integration of linguistic minority groups into American society. 

Wye know that the Brown decision, handed down twenty years ago, has 
not been lully implemented. Nevertheless, we know that significant progress 
has been made by black people in the intervening two decades. And we fully 
appreciate that the ethnic and linguistic rmnorities of the nation have benefit- 
ted greatly from the advances made possible by the black civil riglits move- 
ment and the Brown decision. While traveling somewhat different routes, we 
continue to share a common interest in the achievement through law of equal 
educational opportunity for all our people. 
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In 1054, Hie Supreme Court Urafted an obituary for segregation in edu- 
cation Today, twenty years later, segregated education is alive and thriving 
throughout the land. <a 

For two decades now, this.-LOuntry has been gr.ippling with the landmark 
Brown decision During these >ears. we have learned son.e bitter truths about 
ourselves. 

We have found that America is gripped by forces promoting segregation 
in our schools, in our neigliborhoods, and in all facets of our daily hfe. 

Wc have found that to implement Brown we need at the least a quiet 
revolution in social and economic relationships a revolution sapped before it 
begins by prevailing separatist notions among the people and by desperate 
"business as usual" sentiments on the part of our leadership. 

We have also found that segregationists are committed to their separate 
schools with a passion worthy of Othello, with a running reminiscent of lago 
and with a shrillness suitable to Desdemona. as piayed by a junior high school 
beauty queen. 

Certainly, there has been some progress in the twenty years since Browfi 
But a national mandate to integrate our schools has not emerged. 

Certainly, there are now black faces in formerly all white places. But, 
opponents of integration are quickly abandoning their violated temples of 
education, and heading for the hills-and the suburbs. 

Certainly, barriers have fallen. But new barriers like educational tracking, 
and teacher testing, are rising to fill every breach in the segregationist ranks. 

Let's take a look at the world of education today. Throughout Dixie, 
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private schools created to counter integration are on the rise. In eight of 
eleven southern states, private sdiool enrollment jumped forty one percent 
from 1968 to 1972. For those students unwelcome at the new all-white 
academies, public schooling is the only option. And sometimes even that is 
not available. Prmce Edward County in Virgima, apparently thrilled with the 
results of Its private school experiment, closed its public schooling system for 
several years. Only recently, have the public schools reopened. 

Gerrymandered schookdistricts, carved to create racial enclaves, are now 
m vogue in the south. In Indianola, Mississippi, m Clarksdale, Mississippi, and 
elsewhere, specially constructed districts now keep white children and black 
cliild;en m their separate worlds during the school day, Redistricting in 
Roanoke Rapids, North Carohna has created a city school systen^ that is 
ninety-seven percent white, while pushing black children out into a county 
system thai is now heavily black. 

Black children who can t be screened out by carefully sculpted boundary 
lines are being pushed out of their schools expelled and suspended at an 
alarming' rate.* Accordmg to some estimates, up to 150,000 southern black 
students, mainly higli school seniors, are being given the gate each year before 
they graduate. In Louisiana, some school districts have expelled as many as 
sixteen percent pf the black student population. Even in northern cities, 
student pushouts are a problem. In Omaha, Nebraska, during the school year 
1970-71, 1,095 black high school students eiglit percent of the black student 
population-were expelled. Durmg the same year, only 2.1 percent of the 
white student population was similarly disciplined. 

Certainty, here are disciplinary problems iii the schools. And today 
school administrators are solving these problems by pushing troubled students 
pell-mell mto a world where they can* become either misfits or menials or 

both, , 

In the north, siiiqp World War II,jnany large'f cities have been Harlem- 
ized. Suburban homesteaders, nervously venturing into the metropolis during 
the day, sequester their families in distant villages, thereby doing their part to 
prevent **mopgrelization'' of the kindergartens. 

In Gary, Indiana, a white exodus has helped produce a city of largely 
segregated schools. Some years ago, before I took office, Gary had a workable 
busmg program that produced desegregated Schools. But because Gary was a 
blue collar town the city authorities called the transportation shift a "school 
housing utilization program," 

The people who worked in the city's steel mills appreciated the need for 
tightvbudgets, so the program ran into vecy little opposition. Today, due to 
demographic shifts, jarge-scale busing within the city limits is no longer a 
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viable apprudcli to bchuohng. And, be>ond those <.it> Itniilb is a hostile and 
frightened northern Indiana population that would sooner let it^ Jiildren 
learn the three R's in a leper culon> t* an permit busing between the Lake 
County countryside and downtown G"iy, schools. 

Tliroughuut the cuuntr>, north and south, tracking and testing are cur- 
rently in vogue among the neo isolationists. Ghetto kids, often products of 
bioken hunies, ahva>^ products o\ poor homes, are branded ^'inferior'' early 
oij^ and prepared lor theu lole^ a^ iOv,iet>'s VnUnncnb^JicfL Simultaneously, 
children from stable, middle wla^s homes are placed on the college prepara* 
tory^Mrack." . 

The Nati^onal Ldu^atiun Association, in a recent study, I'ound that half 
of all Schools in the ^outli whuh were desegregating were simultaneously 
adopting tracking systems they had never used belore. 

These Jays alter students aie tested, separating the black chaff froni the 
white grain, teachers are also te:>ted to accomplish much the ^amc thing. In 
l*)72 the National Teacher's Lxamination (NTL), pubhshed by the Educa- 
s^tioiial Testing Service, was required in l,65o school districto in 1 I southern 
suites and in only 52 northern and western school uistricts. Many thousands 
uf black teachers have lost their jobs thanks to this c.xpcrinient in racial 
qualitv control, 

Tlio^NTL has rcwently been labeled discrinnnatory by a staff nieniber of 
the Educational Testing Service. Its capacity to measure teaching ability is» 
certainly, questionable. Nonetheless, Nhssusippi, North Carolina and South 
Carolina noWv require a passing score on this test for ;ill teachers in their 
states, \ 

This NTL and other hurdles help to explain why black teachers in the 
south over the past Jwenty years have become an endangered species. Since 
U)54, the south has lost between 5,(€0 and 10,000 black teachers. Had there 
been no Brown decision, had separate but equal facilities and faculties been 
maintained, many thousands of black teachers would now have jobs in 
southern school systems jobs held by white teachers today. 

Even n those uhool systems where black teachers are hired, their 
presence often tends to be an anomaly. There are 22.5 pupils for each teacher 
in the United States. Thai's the national average. Let's take a look at black 
pupil/ black teawher ratios on the high school level in larger cities in America. 
In each of the.e cities, there is a si/able black student population. 

hi Cuicninati, there are forty eigiit black children for every single black 
teacher. In Columbus, Ohio, the ratio is fifty one to one. The pupil/teadier 
ratio IS fifty-three to one in Oakland, California, fifty-eight lo one in Pitts- 
burgJi, sixty -two to one in San Francisco, seventy -rune to one in Buffalo; 

45 

54 



RJC 



TIiePifsf'Biown Decades 

eightV'three tu one iii New York Cit>,and eiglity-nine to one in Boston. 

Ltghi>-nine to one. Aren't those inaedible odds? Inaedible odds against 
bldwk children finding black models for their behaviur? incredible odds 
against black children finding teachers who know in their bones what it's like 
tu be black in America, and who can deal with the provocative ways black 
kids sometimes cope with that painful fact. 

In Gar>, the black pupil teacher ratio b twenty-nine to one. Our school 
^upenntendefU, who b white, has found thai black teachers arc available, 
afiMoiii to leach in the inner cities, and effective in their pedagogical roles. 

The Brown dcw^ion has not produced an overhaul in the American edii- 
wational ^y^tein, becau:>e it has not produced a revolution m American atti- 
liidci. Unque^tionabl>, thcie have been major positive changes on all school 
levels. '*Opcn adnibiion:)'' policies at wulleges, for instance, are now hfiginning 
tu piMve themselves out. At the Cit> University of New York, some seven to 
icn sludenb admitted in \070 under the open door polic> were still students 
two >ears later. The retention rate fails to support those educators who 
predi^^ted inassive drop-out:>. It reinforces the simple but troublesome notion 
ttiat black and other ininorit) children want to get advanced schooling, and 
will work indUstriousl) and well if thay are given the opportunity. , 

The new ^egregationbts the parents who send their children to all whitt 
academies, the leathers who :>eek sccurit) in separate and unequal schools, 
ilic blacks who figlit busing to achieve mtegregation are. powerful today. 
Their efforts threaten the bmal! advances made m the twenty years since 
BtuWtL Unless we are vigilant and resourceful, this country will produce from 
U» eduwatiunal institutions future student generations with baccalaureates in 
bitterness and doctorates in perpetual radial strife. 
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Twenty years ago, when the Bro\m case was decided, the meaning of 
equal educational opportunity was relatively clear. The phrase was synono- 
mous with an end to racial discrimination, an ehmination of artificial barriers 
that separated blacks from whites. In the interval, the meaning of racial 
discrimination has changed, and those changes have produced a host of con- 
flicts between historic allies. Equal educational opportunity has also acquired 
a host of new and broader non-racial meanings. 

With respect to the racjal issue three forces are pushing in quite different 
directions. First, black separatists, whose, voice began to b^ heard in the late 
sixties, reject the equation of integrated education with better education. 
Indeed the separatists treat Bru\m as a paternalistic decision, or less politely^ 
as a racist decision, denigrating blacks in its assumption that all black educa- 
tion means an inferior education. To the separatists a community-directed 
education, accompanied b> real power and adequate resources, seems prefer- 
--able to compelled integregation-at least for the short run. 
^ A second group, which once might have been classified as liberals, have 
come to oppose expansion of the concept of discrimination. They are con- 
cerned with the apparently broader meaning o^dejure segregation that the 
Court has applied, with the breadth of remedial decrees that have been 
ordered, and until the Detroit decision with iht possibility that desegrega- 
tion would become a regional, not district wide obligation. One needs only to 
peruse the Congressional debates for the past several years to gam some sense 
of this shift of political mood, positions once advanced only by southern 
conservatives have become more widely expressed, and more politically 
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acceptable. [The Bradley deciMun, announced several months after the con- 
ference, may well dimmish the force of th(ise concerns.] 

. Thud, the emergmg tiani>fuimation of diScrmunation from a concept of 
color blindness to one of coloi consciousness, thejnsistence that color be 
taken mto account affirmatively in order to remedy pasTdi^riniination or to 
secure racial parity in education and employment, have deeply divided old 
alhes, pitting labor against labor, Jewish groups against each other, sparking 
disputes withm the university. Which point of view on any of these issues will 
prevail-what racial discrimination and the obligation to correct it will aome 
to mean-is impossible to predict. | 

The other notable development of the decade has been the emergence of 
non-raciai equal educational opportunity issues, premised not on ^black/White 
discrnnmation, but urged by quite different groups, who ilso claimfwith 
substantial justification-to have been badly treated by the educational sys- 
tem. For the handicapped and retarded youngsters who historically h^ve been 
denied a public educaUon, equal educational opportumty is viewed as requir- 
ing the provision of an education that is, as the opinions m Mills ^n(\PARC 
suggest, "appropriate'* or "sui^^*^**^" ^^^^ staadard is applied 

to the severely handicapped, it would necessitate enormous expansion of the 
government^ responsibihty to educate and an understanding of education as 
encompassing not just the three "R's" but also a host of activities designed to 
take the child from a state of relative dependence to a state of relative 
independence. For. the mildly handicapped, equal educational opportunity is 
viewed as meaning an end to the consignment to dead-end, inefficacious, 
stigmatizing special education programs that provide only labels, and .indis- 
cernible educational benefits, and substituting serious efforts to offer these 
children an experience not very different from what "normaP' youngsters 
receive. 

For children living in property-poor districts, equal education^l^ppor- 
tunity lias been detlned in terms of the equitable allocation of resources The 
claim that such equity-or, as the lawyers put it, "fiscal neutrality^' isconstl^ 
tutionally required was rejected by the Supreme Court in Rodriguez, a deci- 
sion that clearly marks the end of rapid judicial expansion of equal oppor- 
tunity. Bui interestingly enough, since Rodriguez, the pace of school finance 
relorm has, if anything, increased. In a number of states, including Calif6.rnia 
and New Jersey, courts have struck down school finance systems on sti^te 
consntutional grounds, insisting on some measure of fairness in the distribu- 
tion of school dollars. More importantly, legislatures jn Kansas, Florida, and 
iNhchigan and other stales have begun revamping school finance systems in 
order to accomplish the same end. 
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And finally, women students in priniarv and secondary schools are begin- 
ning to describe themselves as discrinunated against by the schools. Because 
women m fact do better, in traditional academic terms, than men in primary 
and secondary school programs, there is a certain irony to that claim. But 
"^xvomen can poiiit to policies which exclude them from school programs- 
athletics, for example, to instances of separate and assertedly unequal treat- 
ment; and, most broadly, to school sociali2ation practices that, by assertion, 
stereotype women, forcing upon them outmoded roles. Some of these 
arguments especially those addressed to competitive sports-have prevailed 
in courts. The greatest push for change is likely to result from Title IX of the 
1^72 Education Amendments, and the soon-to-be published HEW implement- 
ing regulations. Already it is clear that the women's movement has pre- 
sented-in a very short period of time -a range of issues that, m the racial 
context, have developed over two decades. 

The consequences of this on-going redefinition of equal educational 
opportunity are hard to estimate precisely. Certain things do seem clear. 
None of the non-racial equal opportunity issues (treatment of the handi- 
capped, finance reform, treatment of women) seem as emotionally charged, 
as politically explosive, as does the race question. That is not to say that 
change is going to be easy, but only to say that I find it hard to imagine 
politicians standing in school house doors to keep the retarded out of school, 
or women off the tennis team. 

This set of demands viewed as a whole -is designed to prod the courts 
into reviewing a host of practices which have historically been viewed as the 
exclusive domain of educators. The legal agenda for equal educational oppor- 
tunity, as I have described it, is also m large part the agenda for educational 
reform of the I970's. And the hope, at least as expressed by some, is that 
lawyers and courts can bring about a kind uf revolution in education. For 
several reasons, thaJ hope seems unlikely to come to pass. For one tlung, 
Rodriguez is a strong signal that courts are unlikely to be willing participants 
in bririging about the revolution. They don't want to be super schoolmasters 
in the name of equal educational opportunity. For another, courts simply 
cannot raise the money needed to reform schools or oversee the day-to-day 
activities of schooling that so profoundly and directly affect the lives of 
children. 

One important lesson should be learned from the ^os\-Bro\m exper- 
iences with implementing equality of opportunity, a court decision, by itself, 
cannot secure change, ongoing, sustained political pressure, interest and in- 
volvement are needed. Historically, courts have always been a last refuge for 
groups unable to win battles m the pohtical and legislative arena. That is the 
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strength, the virtue of courts Trom the point of vie\^ of those disadvantaged 
groups, It also signals the nherent incapacity of v.Ourts to produce change on 
their own. 

Equal education:^ opportunity is, and may always be, an unreachable 
goal- there is no e.id to the sentence that begins, "^qual educational oppor- 
tunity IS . . /* It IS a concept in flux, and as we come to what may be the end 
of rapid judicial expansion of the concept, it becomes increasingly important 
tor the reform comnuinities to establish for themselves priorities with respect 
to these diverse goals. School cannot be non-racist, non-sexist, liberating, 
open places, providing an equal and appropriate education to an increasingly 
diverse clientele-at least, it cannot be all of those things at once. Indeed, 
such goals may be inconsistent with each other in important ways. 

Equal educational oppurtunity iS not just a constitutional concept, but a 
political one as well. Bettering, the quality of children's hves in school the 
. ultimate end of each of these reforms is not just, or even primarily, a matter 
of big symbohc court decisions. It also requires slow, tedious political work 
that must involve not only the courts but also every school district, even 
every classroom. These patient efforts will get fewer headlines perhaps; they 
are hkely to produce more enduring results. Developing a political strategy 
that takes these factors into account, that tries to understand what the 
choices must be to make spe.cific the ne\v equal educational opportunity 
should |)e the first item on the political agenda uf ref^m mmded educators 
and lawyers in the 1970s. 

f 
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The Supreme Court's decision in Brown v. Board of Education has two 
separate but closely related thrusts: 

(a) Emphasis on equal educational opportunities; 

(b) The requirement (hat state-imposed racial segregation be elmii- 
nated. 

The emphasis of most school litigation since Brown has, until recently been 
on the elimination of state-imposed segregation. I believe this was the co.rect 
allocation of legal resources, for at least three reasons. First, the state segr'ega- 
t.on laws were the clearest violations of Brawn: Second, while the elimination 
of state-imposed segregation has not automatically insured equal educationa' 
opportunities, the Supreme Court had found it to be a prerequisite to attain- 
ing equal educational opportunities. Third, the federal executive focused its^ 

Ri^hK r. '^TZT'°'' "f" T't'e IV of the Civil 

Kignts Act of 1964. 

Brown- A New Phase 

Now efforts under flra.wr are entering a n^v phase. In the states which 
had laws permitting or requiring segregation, school desegregation is largely 
an accomphshed fact, especial ly in the rural areas and small cities. There is no 
longer a focal point for effortj under instead, civil ngJits lawyers have 
diffused their litigation into fcur distinct (though related)rareas: 

(a) Consolidation of the gains made in the. south and repair of the 
damage which accompanied desegregation. 

(b) Expansion of the ittack on segregation, bot'i? geographically (to 
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the north) and in terms of the scope of Jhe attack {e.g.. relief 
across district hnes or rehef covering housing as well as schools). 

(c) The beginnings of litigation relating to other aspects of equal 
educational opportunities, bUch as fair employment suits against 
suburban school systems, suits to enforce the rights of non- 
Lnghsh speaking Uiildren and handiv^apped children and females 

, to equal access to educational opportumty, suits to ensure , that 
school systems properly implement federal financial assistance 
programs, such as Title 1 and the Johiisoa-O'Malley Act. 

(d) A new round of enforcement actnity relating to higher educa- 
tion-althoiigh the early higlier education cases were the founda- 
tion upon which Brown was built, there has been almost no 
attempt until recently to develop the law relating io remedies for 
state systems of segregated higher education. 

Each of these areas raues difficult issuer which were onl> dimly perceived 
when Brown was decided.- In the remainder of m> remarks I would like to 
highlight some of these issues. _ 

Second-Generation Problenis 

As the South desegregated, black children dnd educators were con- 
fronted by the so-called second-generation problems, such as school closings, 
classroom segregation, a rise in e.\pulsions and suspensions of students, and a 
drop in the number of black teachers and principals. Such problems have led 
civil rights lawyers to seek to draw the courts ever more intimately into the 
details of the administration of school systems. Where it is possible to fashion 
fair at)d umform rules that do not require the court to substitute its educa- 
tional or administrative judgment for the judgment of the school authorities, 
the courts have been responsive -at least when convinced there was a real 
problem. Examples are the provisions of ihe.Swglelon case and other cases 
protectmg teachers and administrators in desegregating systems. Most recent- 
ly, the Department of Justice has obtained appellate court decisions invalidat- 
mg racially discriminatory usjs of the National Teachers Examination in 
Vir^jima and South Carolina, and we are now HtigaUng over its use in North 
Carohna. But in other areas-such as suspensions artd expulsions -the courts 
have so far been less receptive. The civil rights bar must come to grips with 
this problem, we must search for umform, fair and workable rules to deal 
with the second-generation problems, and we must choose strong cases to 
convince the courts of the need for such rules. 

Consolidating the gains^attacking the last bulwarks of segregation in the 
South-^has recently led to a new problem, court battles over who should 



52 



61 



Brian K. Landsberg 

represent the black comniunil> in desegregaliun liligaliun. Perhaps this is 
ineyijabk\ in any social niovenient \vlii..h has finally achieved a degree of 
success. So far, however, it is questionable v,|,ether black children have bene- 
fitted from the split in litigation s rategies. The civil rights bar should seek 
niethodsof presenting a united front in court. 

Brown I had noted that "segregation has long been a nationwide prob- 
lem, not merely one of sectional concern;^ Yet the first northern desegrega- 
tion decision was Wo Keye$^c:i$c, m 1073. It is clear from the Supreme 
Court's decision in i,e Keyes case and its indecision m the Rivhmond case 
that the expansion o» the attack on segregation will proceed with deliberate 
speed there will be no overnight changes in patterns of urban school segrega- 
tion, but changes will occur on a case-b>.case basis. They are already occur- 
ring, in Denver, Pasadena, Pontiac, Indianapolis, Las Vegas, and so on. The 
Court requires, the plaintiffs to make a showing of jure segregation in these 
cases. One may sympathize with Mr. Justice Powelfs question as tuwhether a 
child suffers less injury in a dc facto segregated school than a de jure segre- 
gated school, but the Court has ruled, and I think our course must be to 
'»*-Cbtigate and litigate each case thorouglily, rather than to rely on the broad- 
brush approach which was used to establish violations in Southern cases. And, 
civil rights attorneys must learn to draw fine distiiictions-what b Ihe right 
remedy for one system may not be nglit for another. 

Rodriguez and Lau 

The llrst Supreme Court decisions directly relating to aspects of equal 
educational opportunities other than desegregation "were. the Rodriguez deci- 
sion last year and the Lau decision this year. Both dcciMons r'efiect a cautious 
approach, but in af least the Lau decision the approach is forward-looking. 
The principle established by Lau, under Title VI of the Civil Riglits Act of 
1064, is that school systems enrolling more than d.de mmunis number of 
non-Hnglish speaking children must take steps to assure them equal access to 
the educational program. Lau leaves unanswered a number of questions. 

What degree of language disability triggers the obligation? 

Does the obligation arise where there is no language disabihty but 
where cultural differences tend to exclude minority students? 

Is total exclusion the standard? 

What remedies are acceptable? 

Will the obligation under Title VI be translated into a Fourfeenth 

Amendment obligatioo? 
What are the implications of Lau for mentally retarded children? 
Finally, private plaintiffs and the federal government hav.- turned their 
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attention back tu higher educdtiuiu The principle of opcji admissions in pub- 
he higher education was e^tabhi^hed in the 19$0s and became a reality in the 
UibOs. The question is whether other vestiges of state imposed dualism in 
higher education must he iCmoved segregated faculties, dual and overlapping,^ 
curricula, white and black athletic leagues, the proportionately lowerTinrolU 
ment rate ot blacks m higlier education, and other factors which Insure that 
students choose colleges on a^ racial basis. The Justice Department, as an 
mtervenor m the Tennessee statewide case and now as plaintiff in the Louisi- 
ana statewide higher education ca^e, believes that the law requires that these 
vestiges be erased. But the question of how to erase them has puzzled the 
parues and the court in the Tennessee case for several years. It will take all 
the wisdom that educators and lawyers can muster to work out remedies that 
are both effective and tair. We must msure that the structure which results 
trom Uie dismantling of racial dualism provides equally for the needs of the 
black and white students, teachers administrators, and communities. 

We should not allow the complexity and challenge of these issues to 
divert us from our efforts to fulfill the promise of Bro\\.th But resolution of 
the issues will require hard thinkmg and careful fact-gathering on our part 
And as the issues mushroom, we will have hard choices to make as to priori- 
ties. I think one tocus ot the discussion which is to follow these presentations 
this morning should be on what relative priority the various issues mentioned 
above should^ be given m allocating the hmited resources of the civil rights 
bar. 
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I am delighted to be with you this morning, although I must admit that 
being on the panel with such an array of distinguished, powerful and scholar- 
ly gentlemen makes me feel a little like the nervous, newly-appomted woman 
Assistant Secretary of State, who, at her first pre^s conference when asked 
what she thought of Red China responded that it*s dehghtful on a beige 
tablecloth. 

A couple of years ago a cartoon appeared in the New Yorker Magazine 
depicting an American Indian father fitting in a teepee reading a bedtime 
story to his young son. The caption under the cartoon was: 

And just then w'hen the battle seemed lost, from beyond the 
hills came the welcome sounds of war whoops. 

To me, the cartoon said that whether you view salvation as drums, guns 
and the cavalry blue or war paint, arrows and loin cloth, very much depends 
upon your ethnic, cultural and social background -where you are coming 
from. As a prelude to my brief remarks today, I feel it important to take a 
couple of minutes to explain where 1 am coming from, lest what 1 say be 
misunderstood, misinterpreted, and as has happened, misquoted. 

While 1 have spent most of my adult Hfe as an active proponent of school 
desegregation (or integration, whatever you prefer), 1 have,-for the last year 
and a half, stepped away from that particular involvement and have focused 
my attention, time and energy on the elements and factors that work for or 
against providing quality education for youngsters in large uty school sys- 
tems, most of which are now overwhelmingly black or brown and poor in 
terms of their enrollments. - 
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While It IS much too early tor me to stand up here and talk about *'my 
findings" on these issues because ni> new experience has been too limited, I 
am prepared'to say that i have concluded that those of us who are genuinely 
concerned about quahty education for minority youngsters nOt only are 
guilty of having committed 6ome serious bhinders m our legal pursuit of 
school desegregation during the past twenty years, but are also guilty of 
grossly misalJotating our resources resources of brains, talent and time over 
the last ten years. It is this misallocation of resources that concerns me the 
most. 

Most black people under twenty -five years of age have no historical 
background, appreciation or underitanding of Bnmn \\ Board of Education, 
Many believe thai the Brown ca^e was not initiated by blacks but, rather, that 
the legal theories and the mimediaie and long-range goals were developed by 
whites as the first step m a giant, contmuing, well thought out and designed 
white conspiracy to maintain the status of black people as second-class citi- 
zens of this country. If it i6 difficult for you to comprehend their conspiracy 
theory, just think, black children born on the day that Brown was decided, 
today are two years out of high school or in their sophomore year in college. 
And. if they were born m and attended schools in a northern urban area, they 
probably never attended a school that had any or certainly no more than a 
handful of white children. These youngsters say to me. *'Mrs. Martin, what is 
all the talk about racial integration, what's so important about that*^" In 
ettect, what they say to me is that while you were spending your time and 
energies trying to desegregate a httle school system in Georgia, the school 
systems of New York City, Chicago, Detroit, Cleveland. Washington. DC. 
and every other major city m the nation.'were getting blacker and blacker, 
and the quality ot education wab getting poorer and poorer. And nobody was 
doing anything about it. What they say to me. in effect, is that all of you 
so-called "do gooders" spent one hundred percent of your time trying to 
desegregate schools, and none of you manifested any concern about us where 
we are -locked into schools and school system^ that were deteriorating physi- 
cally and educationally at an alarming rate. 

Believe me. conversations with these young people have left me shaken 
and ouiraged, but somehow hopefully still in control of my faculties. 

While I am not yet ready to accept their conspiracy theory, I am pre- 
pared to accept the fact that America is not the melting pot we once claimed 
It to be; ours is a pluralistic society, is likely to remain so, and some of us 
have an obligation to try to make things better for people where they present- 
ly are, and are likely to remain. 

I will be trank to admit that accepting the fact that ours is a pluralistic 
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society is going to pose some serious problems. The potential for conflict 
between the traditional civil rights forces on the one hand and those of us 
who accept the concept of pluralism is great and not just philosophically. 
The potential for conflicts is real becau>e conceptually, the>civil nglits pos- 
ture is to view school boards and school adnunistrations as **the enemy" or 
the other side, ir^'ou will, which they certainly were (ahd still are in son^e 
cases). But in 1074^ with more and more bankrupt and disintegrating school 
systems coming under the control of bhck school boards and black school 
administrations, 1 believe we have an obligation to re-think that posture and 
devise strategies and programs that try to deal with school boards and school 
administrations as friends as well as enemies. I believe that the conflicts will 
be lessened if we are honest and cominumcate. I stress the importance of 
communication and understanding and honesty because it is important that 
conflict be avoided. 

For example, if thd new Elementary and Secondary Education Act, 
which is being debated in the House is passed in any form, an open conflict is 
likply to occur. It is likely to occur because some of us who campaigned for 
tight and rigid guidelines under the old Act to protect poor youngsters from 
so-called "bad" or unsympathetic superintendents and school boards this 
time will be campaigning for guidelines to give "good" or sympathetic super- 
intendents and boards what they say they need- more flexibility in the use of 
Title I funds in trying to provide quality education for urban youngsters. The 
potential conflict will be lessened if we can agree on^ome basic facts, perhaps 
the most important of , which is who are our clients, wliere are they located, 
and what relief is likely to have the greatest, aYflrmative impact on their 
individual lives. 

According to the most recent statistics, there are now more black school 
children in urban school systems than in rural ones and these school systems 
are being administered riiore and more' by people of good will. Those of U5 
who seek to provide quality education for black youngsters through the 
courts must seek the advice and counsel of school officials and administrators 
of good will who have the same goals. 

Perhaps most important, from my pouit of view, is the need for more of 
us to get involved in the nuts and bolts of dealing with the here and now 
factors Wiat mitigate agamst urban youngsters being an equal educa- 

tional opportunity the growing strength of teachers' unions, the governing 
structure of school sy stems, the financing of school systems, developing mea- 
sUres of accountability, and the like. 

I wish to stress that I am not advocating separatism or urging an aban- 
donment ot school desegregation litigation or federal administration enforce- 
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ment of Title VI (it Title VI hdi> not already been adminbiratively repealed). 
What I am saying ij> that there is a need tor more of us to turn our attention 
to trying to provide equ»»l educational opportunities for black youngsters 
where they are and are likely to remain tor their entire school careers. 
^ A couple of weeks ago, I was at an elementary school m Washington and 
a fifth grader came up to me and said, "Mrs. Martin, do you know what will 
happen to you if you don't pay your exoTcist bill'" She said, "You get 
repossessed " Maybe what ha:> happened to me during the last year and a half 
is that I have been leposses^ed. Whatever has happened, I know that \i \ could 
undo some of tlie things that I did as the Director of HEW's Otllce for Civil 
Riglits, I would. I believe now that no scjiool district should ever be desegre- 
gated without the people who will bedireltly atT<icted by the process having a 
voice m determining how that process should proceed. No black school 
should ever be closed m the name of desegregation without a thorougli analy- 
sis of the impact of the dosmg on the total lite of the black community 
surrounding At. (Look al what is happening to the availability of higlier educa- 
i tion for blacks in the ^outh under the guise of desegregation.) No school 

desegregation case should ever be filed unless the relief souglit has been 
thought out and analy^ed m the most mmute detail and the plaintiffs agree 
that the relief is in their best interest. 

While I hope that I have not been either possessed in the tirst instance or 
repossessed for non-payment. I do feel stronger than ever that unless some of 
us turn our talents toward dealing with the here and now and accept the 
pluralism that is a fact of life in America, the next twenty years will see the 
total destruction of public education m this country. My young friends with 
the conspiracy theory would say that my predictions will come to' pass be- 
cause they are simply part of that giant Conspiracy. I hope they are wrong 
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In 1944. in Hudsbeth County. Texas, a nineteen-year old Chicano was 
convicted of murder and sentenced to death.* Tlui> was not unusual except ' 
for the fact that the boy was blind, was mentally retarded, was retaliating for ; 
an attack on his father, and was physically unable^under the applicable 
criminal statule to have the necessary intent to justify a finding of first 
, degree murder. In spite of the fad that more than fifty percent of the 
county's population was Chicano, no Chicano had ever served on a jury. On 
appeal, attorneys for the boy cited a 1900 case, Qirter v\ Texas'^ in which the 
Texas^Suprenie Court had held that blacks could not be excluded from 
juries? In this case, however, the court distinguished Carter, holding that the 
Fourteenth Amendment did not extend to Chicanos. Due to a lack of funds, 
no appeal was made to the United States Supreme Court, and the boy was 
executed later that year. 

The anomalous position of the Chicano not white, yet not, in old-style 
parlance, '♦colored" has been one of the roots of (he Chicjyio tragedy in this 
country, It has produced a history of legal struggle for equal educational 
opportunity that has been as difficult as, but at the same time significantly 
different from, that waged by black .Americans. 

In 1930. Chicanos argued Salvatlerra v. Independent School District, a 
case in which the Supreme Court ultimately denied a writ of certiorari.^ 
Attorneys for the Chicano community contended that separate scho/)ls for 
Chicanos existed without authority since Chicdnob were "other whites." The 
trial court issued an injunction forbidding segregation of Chicanos. but the 
Texas Court of Civil Appeals dissolved the injunction because Mexican-race 
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sludonls had Unguagc dilTicuiiic^ which could bcM bo solved in soparaie 
schools. Thai Chicanus Jigucd thai ihcy svoio "oihor while" i6 noi surpming 
in light ol iho lact ihal uliici ituiKHiiy guuips Ui iho Uniiod States had made 
similar arguments, and in lad vcre prubablv motivated b> a Supreme Court 
decision three > ears prior to .V(/A'i/r/trn/ Cnmg Lwn i\ Rue/* d case eon- 
corning a ( lunese. Iheie the United Slate.s Supreme C\)uil uphehl the Mij>sis- 
sippi Supreme Court inleipietation ol the distinctu)n between "while" and 
*Voloied" as dividing "the educable children miu those of ihe pure white or 
Caucasian race, on the one hand, and the biown. >ello\v, and black laces on 
the olhei hand . . Z'"' I oi a similar black strategy one should read C. Vose, 
ijUiastans Only,"^ a ducumeniaiioii of Thuigood MarshalPs aigumenis in 
Shclhy r. kraemcr,^ the lestrictive covenants case. 

A !h>toncal Perspective of the LNotuiioii of Cliicano Education 

To clearly understand iUir place in time, wo need a historical perspective 
ol the evolution ot ( hicaiio education. Imtiallv, Nchool districts were directed 
b\ th».> mandates oi the Ih7{> Texas Constitution*" which provided that* 
'*Separate schools shall he provided tor the white and colored children and 
inipaiiial provision shall be made lor both." Left to their own interpretation^?, 
School board oliicials applied a righteous Mrict constructionalisin any fool 
ew what "colored" and *\vhite" meant Mexicans, of course, were neither, 
f mis school districts .uch as LI Paso and Nueces Counties, which were among 
those with trie liiglicsi concentrations of Chicanos in the nation, did not 
pr<wide any schooling at all for Chicanos. 

At the turn of the century, school district policies lacked consistency 
because all lollowed the theory that elected bodies could^^ie fmal arbiters of 
coastiuuional reqmreinents. But they were faced with a dilemma some sem- 
blance ol education had to be provided, but where the black or the wlii^e 
schools.' Thus, chicanos were forced into i linibo of separate schools without 
the sanction ol state statute, but under the aegis of state law. Chicano segre- 
gation, a peculiar institution rooted in local government law, was a hybrid 
school segregation that existed as long as Southern black segregation. Tluis, 
tor example, the Seguiii school board established separate Mexican schools in 
the summer ot }'n)2. Other districts like Kihgbvdic reaffirmed and lormali/cd 
the mviolable policy in a school board meeting m V)y) **not to allow any 
Mexican to attend hiato s^.hool, but to attend Stephen F. AuMin school, 
where Special arrangements* were made for teaching."' ' 

The separate system in the earl> twentieth entur> was inferior not only 
in a psychological sense but in a very physical sense as well In 1^)27 in San 
Jiian. lexas, ihe San Juan gra nmar school teachers were allocated triple the 
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wages of San Juan Mexican i»chool ledLhel^>, even ihougli ihey uughi conipar- 
able grades and the Mexican slIiooI wun double the of (he Angio schoo!. 
Even the provision of noninslruLlional needs was a disgrace. For example, in 
the P!iarr-San Juan Alamo. Texas DblriLl of 1928, the Mexican dasbrooms 
were grossly overcrowded, >el ni that year the sJiool board minutes reflect 
that "upon motion nude, ^ecunded.and adopted there wa^ voted an amount 
equal to twenty dollars per ruom for Mexiuii schuuh and thirty dollars lor 
American schools per room, for playground equipment/'*^ Even toys for 
^ diildren were allocated by deliberate s«-hool board puli<-y un the ba^ib ot race. 
BtirHlie most grotesque features of the separate Mexican school system 
remain virtually unknown. An IILW on site review of Pecos, Texas in i9o9 
documented what our parent have always known. 'Trior to 1938. no 
Mexican American had attended junior or senior liigli school . . , According to 
reliable community contacts, before tliib tone there wa^ a policy of not 
pernuliing Mexican Americanb to go beyund the sixth grade " Indeed the 
historical exclusion of CIiiLanos from public education beyond the elemen- 
tary grades until 1948 was a findini, of fact in Perez k Sonvra Independent 
School District.^ ^ In 194243, Wilson Little, an educator commissioned by 
t|ie Texas Department of EduLatiuu, found that between ninety and one 
hundred percent of all Mexican cluldrcn in Texa^ schools were in the elemen- 
tary grades. 

The trauma of World War 11 brought demands for change. Out of this 
holocaust the Gl Forimi was born, its genesis lying in the death of a Chicano 
World War II hero Felix Longona. When Three Rivera. Texa^ refused to have 
tlub Chicano buried in its wliiies-only Lcmetery, Lungona vva^ uuried in 
Arlington Cemetery, and inspired the hope^ of niilliunb uf Chuano^ for a real 
share of the AnieriLan dream. Dr. I lector Garcia, whom Father llciburgh and 
other members of the Lumiiu^Mun niu^t remember as an active former nieni« 
ber of the U.S. ConimiSMon on Civil Riglits, founded the GI Forum and began 
a crusade against di^wriminalion. But the changes still reflected two facts. 
First, few, if any, in the educatiunal and political power structure under- 
stood, or even made alleniplb to understand, the existence and special role of 
Chicanos a^ a distinct ethnic and cultural group, and second, explicit segrega- 
tion by ethnic group was still the law of the land. The few successes in courts 
were, therefore, not oi\ grounds of equal protection, but on the basis of 
denial of due process. 

In V>46, a CaliforrJa federal district court \n Westminster i', Mendez^'^ 
held separate schools for Chicanos violative of due process since they were 
not provided for b> state law the Ninth Circuit affirmed in 1947. in I^M8, in 
Delgadth^^ Tex IS f ederal district court enjoined school districts in four coun- 
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lies as well as tlie slate supofi/uendenl fruni segregaling Mexican children 
agiin on due process grounds. DelgaJa l Bastn^p Indcpendait Sihool Dis- 
inct^^. accord, Gonzales i. Shedy.^^ Thus, prior lo Brown v. Board of 
hducation,^'' ihere had been a ^enes ol' bolh federal ci)uri and adniinislrative 
decisions enedivei.v proscribing ihe segregalion of Chtcanos. 

When Brown came duwn in 1954 il eiiininaled the need for Chicanos lo 
voniinua arguing tor an end lo vegregalion on due pruce^N grounds (which ot 
course had been nece>^ar> because ?/iS5> i. !\rgiiSi>n^^ baiKlioned explicil 
segregation). Attei Brtnvn it was dear that all radal groups had lo be treated 
eqtiallv. and segiegaiiun \va^ inherentl> unequal. But now school districts 
willingly relented to the Chicano due proce:>s arguiuent> and argued Chicanes 
had not been coveied b> ^tate statutes aulhuri/ing >egregaHon, thus there was 
no dc mrlf segrega/ion aj» to Chicanos arid ajorihiri no need for desegregation 
because of tainted Mate action. 

On the same da\ that i^ruu/i was handed down, the Court cleared the 
wa> tor a Chicano equal protection argument in Ihrnandcz i'. 7t'.X(2s* where 
(he Supreme Ci»uri tound that MeMcan-Americans consliluied a separate 
gioup toi purposes ot lull proiecliiHi under tlie Fourteenth Amendment, 
Thus, the tlurr> ot executions b> all Anglo juries ni Texas stopped, and again 
in the death ot one line of ca^es there was born a new theory of law, VVlule 
sonie,( hitano attt>nic>s retained the worn due process argument, the merging 
ot the two theories was most dramatically completed ui Civuros i'. Corpus 
Ginsn hid Sihu4 D'Uruir^ In Cisncnn the Fifth Citviiit held that segrega- 
tion ot Chica/ios in fMipus Christi schools was unconstitutional on the basis 
ot Brown. 

But it Cisni'ro\ heralded the advent of a new era, it also sounded the first 
alarm ot concomitant pri>blems. In the hiatus between Dckdd > and Cisncro%^ 
Brown and its progeny had developed a set ot rules with a particularly black 
perspei.tive. The question is now whether rules which aie formulated to pro- 
tect southern blacks are applicable by extension to Chicanos. For example, 
the Suu^kum ratio iSm^Uton i\ JiiiLs*>n Munuipai Siparatc Sthujl Dis- 
mctT' ' IS .1 laudable ettiirt to p/oted black leathers and integrate schools by 
distributing black teachers in a manner that would lease no racially identi- 
hable schook In ihe Singleti>n case, the couit stipulated that the district shall 
assign pnnupals. teachers, teadier-aides, and other staff who wotk directly 
with the children so that the ratio ot Negro to while teachers in each school, 
and the ratio ot iHher stall in each, are subsiantully the same as each such 
ratio is to the teachers and other slatt, respectively, m the entire school 
system. But, as the Fitth Circuit »-cogni/ed m Unitvd States n Jcxas^^ 
. (AuNtm lnde{>endeni ScIum^I District), a Singletim rati" may nuke sense m 
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the milieu of ijiuol dbtrictj* having large numbcri* of black teachers, but 
made abM>IuleI> iiu icii^e m the i>outh\vci>t context where the proportion of 
Chicano teachers doe^ nut begin tu app^xmiatc the proportion of Chicaoo 
sludenlb. Judge Wi.Ndom ai>tutcl> ob^eivcd that a Sitigltton ratio preoccupation 
was a Hibierfuge fur the real problem hiring. Moreover, {\k Single to ft ratio 
may work at odd^ with the Chtcanu need lor bihngual education. 

Bihngual-biciiltural education ma> iti^elf be at odd^> with Brown and its 
progeny if the latter are j»trictl> con:>ttued. Although it would be a great 
accomplishment to have integuted bilmgiial da^^e^, this nia> not always be 
possible because there ma> nut be a sufficient number of Anglo parents 
willing to put their children in bihngual dasi^es. Ilnghj)h-as-a'^,ecoiid-Ianguage 
(HSL) classes which work at part tune integration, do accomplish that, but 
have failed edUuttionalI>. True bilingual-biculturai education classes may at 
limes call for separate classes m substantive subjects though hopefully not on 
separate campuses* Ilducalional achievement among Chicanos is a testimony 
to the deplorable means utilized to educate Chicano children today. 

In Lau 1. Xkhols the Supreme Court lecognued that something needs to 
be done to remedy the deficiencies of the educational s>stem with regard to 
Chicanos, But Justice Douglas was ubscure as to just what Title VI and that 
May 25lh Memorandum ma> re^juire.^'* it is our fear that the decision may be 
taken as a tacit acceptance of CSL classes, which have so far been a dramatic 
failure. Our position is that ESL classes represent ever>thing that the Court 
found so abhorrent in Lm an uncomprehending child as a captive audientc. 
Moreover, Brown and Ms progeny taught us that the onl> acceptable plan is 
*\me that works.""'' Educators shuuld be bound to no lesser standard in 
providing equal educational opportunity to Chicanos. The Serna Portales 
case < hich I argued before the Tenth Circuit on March 20, 1974 is an expan- 
sion I.JU in that it substitutes a constitutional mandate for bilingual eduta- 
lion for a statutory one. 

While our line of ca^es ma> have ditferent roots from those brought in 
the interest oi bla.,k students, it is evident that uur efforts are often inextric- 
ably interwoven and that Chuaiios and Blacks can frequently combine their 
efforts. Such was the case m Diana i CuliJ. Board oj EducatuM,'^'^ and Uny 
P i\ RUc$^^ two recent California cases dealing with the Educable Mentally 
Retarded misclas^ifi^atium In the first instance the tenor of the prejudice was 
shown to be linguistic, in the second, racial. It is m> sincere hope that this 
splendid ct)i)peration between uur two peoples and between all peoples may 
continue io ihe betterment ol mankind. 
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2*177 U.S. 442ji|^ 
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Editor*s note. The author refers here to Title VI of the 1964 Civil Rights Act and 
to the May 25th, 1970 Memorandum l35 led. Reg. 11595) MLW issued on that 
date. The Memorandum was sent to st-huuls with ,wre than five percent national 
origin minority children. It was a clarificatiun ot ihc regulatiuns undt'r Title VI con- 
cerned -with children having language disabilities. 
Kemp w Beasley, 389 F. 2d 178 ^968). 
CA NOC-70 37 RFP (N.D. Cal Feb,). 
343 F. Supp. 1306 (N.D. Calif., 1972). 
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Gary Orfield 

Americans are impatient for rapid >olutions to bai>ic 6uual problenib, neat 
inventive answers that lesolve the difficulties without any great turmoil or 
inconvenience. Priding themselves on their pragmatism, liberals are often pre- 
pared to admit that last year's program "failed" and to enthusiastically 
Oi.rlorse another simple answer. The sJiool desegregation battle has been 
taking too long and it has been too much hard work. People tend to forget 
what it is all about. When they see that all educational problems do not 
vanish once black and white children sit together, they announce that *'in- 
tegration has failed." Wondering if it is all worthwhile, they look for an easier 
answer. 

I begin with the assumption that the United States Supreme Court was 
right- that there is no other answer. A caste system of separate schools in a 
soci'ety with pervasive racial inequality does produce mherently unequal 
schools-not because there is something wrong with black children but be- 
cause there is a basic defect in the society. Integrated systems create the 
possibility of real equality. 

No change in basic social arrangements comes easily. If we really believe 
that race is the most fundamental issue in American society and that the 
public schools are the crucial institution both lor transmission of American 
culture and for mobihty in social and economic status, we must expect that a 
long, intense, and sustained effort will be necessary to change the treatment 
of the coifntry's minority groups within its most important public institu- 
tions. 

Although civil riglits supporter^ are much more accustomed to describing 
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continuing problems gravej>.^tt i.s ej^^entidl now that we rewOgni?e the vast 
dcconiphshnieiHi ut the tvvent>->ear etYuit iii the ^outh and that we admit 
that we have had workable principle^ of law for accomplishing an> Mgnillcant 
northern de^^egregation only ver> recently. Much of the discouragement with 
school integration comes from the constantly recurring assumption thai 
northern segregation has persisted m spite of a long effort to enforce de- 
segregation law there. 

The statistics show that, outside the largest uties, we are nearing the end 
ot a remarkabie proce^^ of leorganizing the basic structure of souUiern educa- 
tion. Civil riglits enlorcement has changed at least the external contours of 
most southern school :>ystems. The battle in hundreds of communities and 
thousands ot schools is now one of adapting the inteinal operation of individ- 
ual schools to iheir changed student bodies, moving from desegregation to 
integration. 

Contrary tu announcements about the faihire of integration, and in spite 
of the best efforts ol President Nixon and the great executive agencies to 
impede the process, the proportion of southern blacks attending predomi- 
nantly white ^>chools has increased from about one percent, when President 
Kennedy sent his civil rights bill to Congress, to forty -t1ve percent by fall, 
While ninety-nme percent of southern blacks attended completely 
segregated schools m 1963, only seven percent did nine years later. 

When you remember that the great majority of southern school systems 
were totally segregated in 1963, that the strongest court orders of the time 
were calling only for grade-a-yeai; token integration through freedom of 
choice, and that the 1964 Cml ^Kjglits Act was seriously entorced for only 
three years before the electio;fi of President Nixon, the abohtion of dual 
school systems in much of the south is one of the impressive social accom- 
plishments of American history. 

Perhaps the mo^>t encouraging thing about desegregation in the south is 
the fact that it is now widely accepted as a matter of fact. In spite of the 
bitter busing controversies, each successive study of public opinion in the 
south shows growing acceptance of desegregation and growing willingness of 
southern whites to have their children m schools with substantial numbers of 
black students. In several areas the south has even achieved reasonably stable 
metropolitan-wide desegregation. 

Outside the lurai south, segregation of blacks is primarily a problem of 
urbani/ed areas. Although it is now two decades since the/?rou'// decision.it 
IS only three years since the Supreme Court's first basic treatment of the issue 
of southern urban segregation in the Swann case. It is less than a year since 
the keyci else brought the Inst Supreme Court pronouncement on segrega- 
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lion in cities outside of the south with it^ overt hbtor> of officul segregation. 
The tact that a conservative Supreme Court has begun to estabhsh some 
workable principles of urban desegregation law should be c^,untea as a major 
achievement. 

Of equal importance has been the sudden recognition by the Supreme 
Court of the legal rights of the nation^ second largest nunority -children 
from a Spanish Janguage background. Onl> last >ear, the Supreme Court held 
that Chicanos have a wunstitutional right to desegregated schools. Just weeks 
ago, the Supreme Court, in the Lau case, sustained MEW's claim that the 
l^>64 Civil Rights Act requires school s>stenis to devise educational plans 
which meet the critical needs of non-Lnglish speaking students who are 
normally simply ignored bv school officials. Althougli this decision concerned 
Chinese-Americao students, its mo^t dramatic effect will be on Mexican 
Americans and Puerto Ricans. 

These very new principles of law have barel> begun to make themselves 
felt. The courts, however, have taken two crucial steps in adapting a body of 
desegregation law shaped to deal with the simpler social context of the south 
to the much ii.ore complicated ethnic patterns of large northern and western 
cities. 

The Scale of the Problem 

When we talk abi)iit ^^hool desegregation, most of us have some mental 
image we use to visuali/e the problem. In the late 50s the image was one of 
the children in Little Ro<.k going into Central Higli School surrounded by 
jeering crowds, und protected b> federal troops. roda>, when most people 
think vi desegregating niuthern and western school systems, they tend to 
visuali/e the endless expanses of ghetto coinnuinitiCs in New York or Chicago 
and to see the jeering crowds in Canarsie or the burned-out buses in Pontiac. 
The problem with these images, of i.i>urse, is that they vastly distort the 
immensely complex diversity of the country. One result is that people tend4o 
seriously overestimate the s^ale uf the pri»blem of urban desegregation. In 
tact, a, great deal of sdu^ol desegregation can be accomplished m the n^rth 
and west without great cost and Within the boundaries of established princi- 
ples of law . 

Ss.h<ii)l segregatiiUi in the ii»rth and west is a far more localized problem 
than most people reali/e. Mi>st states outside the south have relatively few 
minority students and can easily desegregate. In spite of the national frenzy 
over busing, tmly six northern states and no wcNtern state had as many as a 
tenth black students in V)^0, The vast ^lajority, percent* of the coun- 
try\ black pupils are ciuicentrated in twenty-three states and the District of 
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Columbia. Most ut these are southern and border states. In twenty two of the 
northern and western statej., blacks average onl> two percent of the total- 
enrollment. 

Other groups of nunority students are even more localized. The 2.8 
million Spamsh-surnamed, Asian, and Indian students are concentrated in 
mne states, with Jmost seventy percent in just three states California, Texas, 
and New York.* 

Ninety-three percent of blacks and eiglity-eight percent of Spanish origin 
students go to school in one-fourth of the country's school districts. Almost 
sixty percent ot white children, on the other hand, go to school in districts 
where minority enrollment averages only two percent. 

The locaiuation of the proolem of segregation creates special problems 
m areas of extreme minority concentration, but it also has seldom-discussed 
political consequences. A substantial majority of members of the Senate and , 
the House, for instance, represent constituencies where there is literally 
almost no one to bus. This fact, and the fact that the desegregation process 
allects only limited numbers of communities at a time, may greatly diminish 
the political pressures on the courts, purticularl> once desegregation is suc- 
cesstully accomplished in a number of northern cities and the passions stirred 
in the 1^73 campaign settle. 

Big central city school systems pose the greatest difficulties for desegre- 
gation, but many of these systems are neither so vast, nor so segregated, nor 
so important to minority children as popular stereotypes suggest. The 1^70 
Census showed only twenty-six commumties in the United States with more 
than IOU,Ut)U black residents. The pubhc schools in these communities en- 
rolled 14 million black students, about thirty-six percent of the national 
black enrollment. Shglitly more than half these cities had black elementary 
enrollments over filty percent, and thus were clearly becoming majority black 
systems. Only six of these Utge systems were outside the south. The majority 
black systems contained sliglitly more than a fifth of all black students. 

Obviously, desegregation poses the greatest problems in these cities. The 
problem, however, is not on the scale of that in New York City. The New 
York system is twice as big as the next largest system and about ten times as 
big as the tenth largest system m the United States. 

Substantial numbers of whites remain in most of the predominantly 
Diack systems. There is a possibility of devising desegregation plans for ele- 
menb oi school systenus even if the courts w^n't face the metropolitan issue 
and a uty-wide plan isn't feasible. Some systems are organised in^o constitu- 
ent units which may provide targets for desegregation actions. The recent 
successtul NAACP litigation against segregation m one of New York City's 
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decentrali/x»d JistrLts might cMdblbh a precedent fur ^Uch a».tiuns. 

Even in the cities with the largest black coninuinitiej> total desegregation 
b sometimes possible svithin the central cit> bujiuularies. A substantial niajon- 
t> of the hundred largest sdiuul districts in the United States have less than 
forty percent combined black and Spanish-surname enrollment. It the civiK- 
rights organizations can find tlie necessary resources oi federal agencies the 
needed comnutment, the.se systems can be desegregated svithout any more 
Supreme Court decisions. 

Central city districts as a whole account for a declining fraction of the 
nation's educational system. In some areas, in fact, their proportion of-Iocal 
black students is already falling. Between 1970 and 1972, for example, the 
absolute number of black students fell in several city systems, including St. 
Lahiis, New Orleans, and Newark. In others, such as Philadelphia and W'aslung- 
ton. there was no significant growth in black central city enrollment even 
though the number of black children in the metropolitan area was rising. 

The vast majority of the country's black and Mexican-American students 
go to school in districts where desegregation in schools with majorities of 
linghsli-speaking whites is possible. The.se include a number of iiietropohtan 
districts, and suburban systems which are receiving large numbers of minority 
students. 

The widespread stereotype of black cities surrounded by a noose of 
white. suburbs often obscures the growing potential for suburban desegrega- 
tionVFew realize, fur example, that the largest school system in the United 
Stalvs is the Washington suburban district of PMnce George's County (Mary- 
land J, a system containing more black children than Pittsburgh, Boston, or 
Richmond. It was desegregated by a court order in early 1973. Ft. Lauder- 
dale,* Florida, is much, more widely known for its pleasant beach than for its 
role as the center of a niitropolitan school district which also serves more 
black children llian any of these three major cities. Court orders brought 
eighty percent i>f these students into predominantly white schools in 1971. 

The school systems of inaer suburbs will surely be a crucial focUs for the 
descgregatiun struggle in the next few years. In ssome metropolitan areas, the 
movement of black populatmn out acrvJss the city line has already assumed 
large proportions. Statistu^^ in a number of regions show surprising numbers 
ol black students already in suburban systems. 

While Chicago, for example, contains the nation's largest continuous 
ghetto, it-* luetropulitaii area also has more black children in suburban class- 
louiiis than the entire black enrollment in Gary, Indiana. The Los Angeles 
•suburbs v*aitain nioie bla^k students than the Newark schools. San Trancisco 
Bay Area suburban systems enroll more black children than the city of San 
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Fraiicisco, and Amvbi as. man> a^ Oakland. Althuiigh VVailungton, D.C. b 
often * ited as the ca^e proving the utter t utiht) of desegiegation etTorts, more 
than a thud oi the blavk children in the nietiopolitaii area were in suburban 
systems b> I^>72, and their numbers were risuig rapidly. The Washington 
suburbs had almost as many black pupils as Atlanta, the nation's sCcond 
largest predonimantly bLuk city. The suburbs ^vill vCrtainly be mcrejsingly 
important to black students in the future. 

Suburban systems are already even more unpoftant for other minunty 
groups. In more than a third of the metropolitan areas with substantial num- 
bers of minonty students, Spanish-surnamed pupils are either equally dbtri 
buted between city and suburbs or actuall> mure likely to be in the suburbs. 
Lven m some ot the coiniuunitieb with the largest Chicano settlements, there 
IS relatively httle concentration ui the central city. In Los Angeles there are 
almost ai> many students in the suburbs, m San Diego there are more. The 
figures are about equal m El Paso and Albuquerque. 

As population movements continue, the problem uf suburban desegrega- 
tion will be an increasingly serious one both for minonty fanuhes searching 
tor a first step mit of the glietto or barrio and foi whites wondering how far 
to run. In a sense, the piobleni ma> become even more urgent for inner 
suburbs tiian for central dties. Unlike cit> residents, residents of older sub 
urbs are seldom held bv proximity to work, i>Id tight^knit neighborhood ties, 
or cultural institutions. They have the financial resouues to move more 
readily than inner city whites. Most suburbs are no small that there is no- 
where to flee to withm the jurisdiction. 

Realttus often exacerbate the suburban pioblem by taigetmg integrated 
conimumties for Nales to minority buyt rs i»nly. This creates a self fulfill mg 
pri»phecy o{ ghettoi/ation. While busing opponents otten sa> they would 
prefer to solve the whole problem Ihrougli luuisirig integration, the fad is 
that suburban housing iniegration is probably almost impossible to maintain 
without some convincing guarantee that s^.l^M»Is will remain integrated. 
Similarly, action on ihe sclu»ol issue mu.st be acci^mpamed by group action 
against liousmg dtscnnanaUuii, Neither sduiol uoi housing dcscgregatum may 
be achieved in isolatum. 

Unless we act, we tace nut only the prospect of decaying central cities, 
occupied largely by mmorily gi^ups and elderly whites, but also a new ring ot 
de<.aying transitional suburbs, wluvli will mi>ck the dreams of the rising black 
middle class. This is akeaJ^ happening outsidj Newark, where the nietropoli 
tan area now coiitauis tiUir smaller sduHiI systems diuninated by nimonty 
students, .md blacks are leaving for a securtd set of suburbs. This under- 
lines a seldom discussed ta^t, the black middle vlass searching for middle class 
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schools are principal victiim of urban segregation. Unfortunately, effective 
suburban desegregation will oflen lai^e ii>!>uei about school district boundary 
lines in the iuburb^> >iniilar to the questions already raided about the legiti- 
macy of the boundaries between the cities and the suburbs. (Lven if the 
Supreme Court turns back the Detroit issue it will recur in another form.) 

Even if the current Supreme Court denies iiietrupolitan-wide desegrega- 
tion efforts, there niust be a continuing drive to win some sort of enforce- 
ment procedure permitting crossing of sdiool district lines. The inescapable 
tact is that all central city and segregated subuiban systems are in metropoli- 
tan areas with large majorities of Cnglish-speaking whites. In some of these 
areas, metropolitan desegregation could be accomphshed at a low cost and 
without much inconvenience. This was the case in Richmond, Virgima. for 
example, where an evenly divided Supreme Court stJenialed on a case which 
would have consolidated the three school districts m a relatively compact 
metrf>politan area. Even if the ctjurts Jid not consolidate districts or insist, on 
perfect racial and ethnic balance in every school, the maiiitenance of desegre- 
gated educational systems could be greatly enhanced by the development of 
some mediarusm to exchange substantial numbers of students across district 
lines, thus providing some assurance of stable integration. 

The feasibihty of a metropolitan approach to desegregation is already 
bemg tested in several areas where country -wide school systems exist. 
Eighteen of the hundred largest districts in the country already contain both 
a city and the surrounding urban county. The existence of sUch districts has 
made possible metropolitan wide desegregation plans in such scattered loca- 
tions as Las Vegas. .Nevada. Nashwlle, Tennessee. Greenville. South Carolina. 
Charlotte-Mecklenburg, North Carolina, and most Florida cities. Earlv experi- 
ence shows that metropolitan plans can frequently be carried out. even in 
extremely ditTicult political circumstances, without massive white (light. 

The tlr^t significant study of thei>e districts is underway in Florida, where 
researchers have followed the attitudes of 6000 parents in eight desegregated 
county systems. The scholars at Florida Atlantic University report that most 
were willing to accept integration, except where newly bused children were 
sent nu>re than ten miles to predominantly black schools. Five of fhe eight 
districts actually gained white enrollment m fall l')72.at the height of a year 
ot bitter state and national political controversy over busing. Stgnitlcant 
losses of white stadenti> were liniited to counties where the metropolitan area 
actually sprawled out across county lines. 

The Florida study showed that the real problem was riot busing. More 
than ♦orty percent of students leaving for private !»chools were ru»t scheduled 
to be bused to public schools. While a fourth of them would ha\e walked to 
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tiieir desegregated public school, ninety percent of tlieni had io ride in a bus 
or car lo their new private *>chuul» which was much more hkely to be over 
tea nules from then home. Yet about a tliird of the parents of transfer- 
ring children said they were worried about theu child*s safety in the new 
School, and forty -one percent expressed woiries ibout the buses, even 
though tiiey now became iiiUcli more reliant on vastly moic dangerous private 
dutoinobile tlan^purtatloll. An over whelming majoiity were unimpressed by 
the scliooPs academic program. 

Contrary to their expectations, the researchers found no **tipping point** 
even m a predunimantly black county system. They found, m fact, that most 
parents svcre willing to send then children to predominantly black schools so 
long as they were not subjected at the same time to a new lengthy bus ride. 

It Is vitall> important to remember, in examining statistics about while 
flight, that a dechne in white enrolhaent m central cities and even in many 
suburbs IS now the natural result of the age structure, distribution, and family 
plans of wjiite familie.s m metropolitan areas. Central city school systems are 
losing white students at appreciable rates even when there aie virtually no 
minority students or no desegregation plan in operation. If one compares the 
experience of desegregated cities with similar segregated or overwhelmingly 
while cities, one finds that much of what local educators and politicians 
describe as white fiiglit is suiiply a totally predictablc^dedine in enrollment, 
quite unrelated to desegregation. 

Lven thougli there may be no specific tipping point, the higli level of 
stable integration observed ui a number of the metropolitan plans, contrasted 
to the rapid desegregation in some of the less sUccCssftH central city plan^, 
such as those in Richmond and Noi folk, strongly underfrnes the urgency of a 
continued search for means of enforcing metropolitan remedies. 

The Demands of Complexity 

Even a brief discussion of the diversity and compIw,\.i> of urban desegre- 
gation suggests the staggering growth m the difficulty of adiieung successful 
judicial enforcement in moving from the rural south to the urban north. 
There is need for e.\pert consideiation of issues of demography . governmental 
structure, housing patterns, bilingualisni, transportati*.n, and educational 
administration. The proof of official responsibility for segregation is many 
innes more difficult than in the .outh and the problem of shaping an ade- 
quate remedy is of a wholly new order of magnitude. These demands have 
swamped the capacities of private civil rights organisations. The result is that 
relatively lew cases are energetically pursued and the judges often must make 
decisions based on inadequate data in the cases that are decided. ' 
\ 
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Real moVenieni on ihe i!>i>ues in the north and wej>l probabfy requires 
coninuimeni of *>ome of llie enfurcsMneni resoufcCb of the federal govern- 
ment. With fundj> and manpower t^ do the necessary inveMigation*> and to 
help school systems shape remed)»is reasonably likely to work, -.ind-with the 
powerful sanction of federal fund wutoff r^nforung the threat of htigation, 
the balance migl\t begin to shift in favor of substantial desegregation m the 
north if this effort wat reinforced b> a substantial expansion of the Emer- 
gency School Assistance program to permit a visible upgrading of school 
sys'iems when the> desegregate and federal assumption of the controversial 
costs of busing, the transition could be greatly eased. 

In an extraordinary decision, /Ut7/;/5 i. Rkhardsoiu a unanimous Court 
of Appeals, >ilting en ban^, found IIL\Vguilt> of intentionally subverting the 
l%4 CiNil Riglits Act as it affected svuithern school systems and 6tate systems 
of higher education. The ^uurt^ denied all the normal and legitimate defenses 
ol necessary administrative discretion because the record was so I'nambigu- 
ous. The record of ilCW in the north is even worse, with the sum total of 
onlv one fund cUtoff tu the tiny suburb of Ferndale, Michigan - in nine years 
of enfotcement. Title VI dearly requires I IC\V either to Cut off federal funds 
or to employ some other effective method of ending unconstitutional segrega- 
tion in School systems receiving federal atd. This law is being violated on a 
monumental scale a Watergate-era scale. 

In the meantime, IIDV is employing its steadily growing enforcement 
statt on a wide diversity of secondary issues. There are extensive investiga- 
tions of the issue of unequal educational programs, particularly for Spanish- 
speakuig children, investigations and negotiations which are normally based 
on a separate but equal conception, not a theory of integrated, bilingual, 
bkultural education. In favt some of the ^'comprehensive educational plans** 
thai IILWhas been a^vepting rest on the improbable assumption that you can 
provide equal bjhngual instruction in segregated monolingual schools. 

Twenty years after Brown the south has profoundly changed. The 
fa%hionahle tlung today b to ignore the impact of school desegregation and 
attribute the change to the Voting Rights Act and the rise of black electoral 
power. To some degree this e>planation is surely true, but we can*t forget 
that the law covered only sia slates and had no impact at all on some of the 
slates where change has been most dramatic. In fact, the rise in black voting 
strength has been more than matched in /le south by an increase m white 
registrations, and the biavk turnout rate is low. Even more important is the 
fact that the vote would make relative'y little difference as long as the public 
was prepaied to respond to the classic tradition of southern pohtics-^racial 
polarization. 
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Ihis tactic hdj> been deteated m a nun^bcf of states, I am convinced; only 
because segregation has been defeated, and people have discovered that IheU-^ 
teais and steieotypes were wrong. The leah/.ation th.rt school desegregation 
^va^ inevitable and the discovery that nothing horrible happened were of 
elemental social and polUuai i"v..atance. Polaruation was always most ex- 
treme when Jiange threat d hut leaders could still claim it could be 
stopped and was illegUimate« 

The pioneers ot the school desegregation hiovement took on a seemingly 
unpossible and endless struggle because ilzy realized its fundamental social 
inipoiiance.. If we are to avoid a staggering level of racial separation in the 
nieiropohtan complexes which now dominate American life, there is no 
choice but io pursue a similarly difficult struggle. 
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We meet at j time of profound c>niciMn and dbillusionment about our 
government, its leaders and the political process. Tins cynicism is under- 
standable. Watergate has shocked this nation. and riglitly so. Watergate 
involves allegations and evidence before Congressional committees and before 
courts that high officials of our government auihoriied^'and participated in 
illegal bugging, illegal disruption of the political process, perjury, political 
favoniism intluencmg governmental dedsion-makmg, violation of the election 
laws, cover-up and obstruction of justice and misprision of felony^. 

Two former cabinet officers are now standing trial for certain of these 
offenses. Several former White ^uu^o officials have already pleaded guilty to 
various Watergate crime>. Other former high-ranking government officials are 
under indictment. 

Those charged, but not convict J, are entitled to the presumption of 
innocence, but it cannot be gain^ud that the ever-mounting disclosures have 
eroded public confidence in the leadership of our country. 

( ynicism and discouragement likewise permeate the civil nglits move- 
ment. It is only honest to admit this. 

There are adherents of civil nglits who say that the great promise of 
/in'uv;' has not been fully realiA^d. In this, they are right, but they are not 
right in "copping out", the struggle to overcome centuries of racial discrimi- 
nation in so many aspects of American life is bound to be arduous and 
frustrating. Thomas Paine aptl> warned that, "Those who expect to reap the 
blessings of freedom must . . . undergo the fatigue of supporting it." There 
are civil rights adherents who say that m Bnnw the Court was initially right 
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111 holding lliat separate can never be e^ual but that since equahty is still 
aemeJ. let U5 return to separatism, tor at least by so doing we can preserve 
our pride and safeguard our idenlitv, 1 understand this reaction and am a tirni 
believer in a plurahstic souety rathei than a honiogeni/ed one. But the goal of 
an integrated and desegregated public education decreed b> Z^rcuv/, is worthy 
of our continuing eftorts aud mu.sl not be abandoned because ot fatigue and 
discouragement. 

There are those who despair that the struggle for human rights se^^nis to 
be ever enduring and never ending, that it is too mudi to expect continuing 
pursuit, of Martin Luther King s dream when the dieam appears to be far from 
reality. To these. I would sav. Jo paraphrase Tenn>son, more things are 
wrought by dreams than ^his world conceives of. 

There are thoy>, formerly part ol the great cOahtion that forged ^nnw/ ^ 
who now fear that Browm, carried to its logical conclusion, m seeking to 
eliminate racial discrimination agauist blacks in education, will do so at the 
expense of other racial and ethiiK minorities wh<j, loo, have suffered grievous 
discrimination. To these adherents of ciul rights who have expressed these 
fears an,d concerns, mosr recently in briefs filed m the DcFunis'^ case, I would 
say, you are misguided in your fears and are wrong, simply wrong. To elimi- 
nate the v'es^es of slavery, as promised by the Thirteenth Amendment to 
seek to correct an injustice exLong since the very foundation of this 
country is a n^inal and constitutional obligation of transcendent importance 
Itjs understandable that victiuiN <>\ past discrimination m educational 
opportumty react against the soeder ul the imposition of quotas. The fact is, 
however, that no responsible adherent of dvil nglits is proposing the restora- 
tion ol a quota system the iiilainous numerus cUusus."* The atlirniative 
action program ot scekii.g to admit a moderate indeed, a modest number ot 
black studeiUs to law ncIiooIs and othei msUtutions of higher learning is an 
essential element in a program. to correct an historic inequity, it is not a 
prog;am to estabhsh a quota system fiu idmission of students to institutions 
of higher education. 

All agree that some form ol aflirmative, action is required, but some 
overlot»k the teaching ot Bnnvn that the most ettcctive t\pe of altirmative 
viction program to overcome past mjustice^ is foi black students to share an 
educational experience with other students by admission to their ranks. 
Preparatory courses are uselui but .i^tual adniKsion to an integrated class- 
uunn provides real educational benefits to white and black students alike. 

There ls a clear and present dangei that the iissure m the uvil rights 
coahtion evident m ihcDef-ious case will wider^ and extend to the busir.g and 
other dillKult cases which aie coming tu ijie ciuiris lor adjudication.'^" This 
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would be d nuincr ot vcr\ great regret. 

Theie h perhaps an even greater danger, diVMun m the great coalition in 
the Supreme Cmn ot the United Stales eNtablhshed m Bnnvn and persisting 
m Hrowni progenv. linnn itsoll was a unanimous dcciMuir and, during the 
Warren era^ all school desegregation case^ were also unanimous.^ 

But the Court, a:. presentl> vonstituted. lof the Hrst time since Bnnvn, 
has begun to diwde on vcrtain issues uuolving desegregation ot pubhc edu- 
cation.*^ 

^ It tlus greatest ot' coalitions diMntegrales. this vvuuid be most tragic. A 
avil rights coahtion ma\ urge, the Supiente Court decides. And, equally 
m:portant. ihe Supreme Couit i> uttcn the luufal conj^cierKe i>f the nation. It 
\vas u\ Brown, a should icruairi su vwth ihe authi>rit> which unanimity pro- 
vide s. 

Br<nvn[ as all hist(uians ut the Supreme Court agree, b one of its most 
Mgnitkanl devMons One ot' the aasons is (hat Bnnvn transcended the 
rnnmentous js>ue ot uiie^ratrng pubhc education. Bnnvn had a profound 
mipacf as a ^onstiiuiional signpusi pouitmg tovsard the elimination of all 
kinds ut legal barriers based ud u^c and as a iandniark from which broad 
changes in blacK white lelations van be dated. It reflected a subtle trend of 
constitutional adjudiwaiion. an induation of an attitude b> the Supreme 
( oiirl to tocUs on issues hcUnc it in a different wav than prior courts had 

In deciding //r.nt a tlie C .nirt vut through the liction surrounding the old 
*\eparate but equal** dnJrine U> the realities which had alwa> > beeutpatently 
obvious to all uho were willing to see that ^'separate'' could never be 
"equdfl/* because its ver> genesis and Us unl> purpose tor being was to be 
nnrdfodsly discrnuinator> . in keep the black man in an inferior status.' ^ But 
selt eiident as (his has aKvavs been, it was n^ t until 1954~just twenty years 
ago and almost one hundred years at\c^r the adoption of the thirteenth, four- 
teenth and fifteenth aniendrucnts tl at the Court was wrihng to accord a full 
constitutional recognitiun and significance to this unmistakable reality. 

The willingness \x) look at the real impact of governmental action, to 
AMI Ji liu truth anud the fictiuns of legal doctrine, brouglit a new freshness 
to c«)nstitulional adjudication, a recognition that the basic law must be 
willing to grapple with ever>dav reality. This is why the Warren Court became 
a plaA,e ot particular prunuse and hope tur black people, who were thereby 
enc^niraged to believe that racial justice* is actually attainable, that the law 
ct>uld understand their own reality in a way Which would allow it to frame 
meaningful reliet Uom the everyday denials of cunslitutional principle and 
nghtJ ^ The siitlmg uf this ne., realii,ni by division in the Supreme Court or 
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by cutting back on Brown would *>ei back the great goal of equal justice* 
under law. 

I conclude by making this appeal: 

To adherents of uvil rigliti> who have become discouraged and c>niv,al, I 
}>ay that this is not the time for the summer aoldier or the sunshine patriot. 
Tlie road ahead m the marJi for equality, in law and in fact, is filled with 
great obj^tacles difficult to surmount. But we must persevere if we are to bring 
the full blesj>mgs of freedom and equality to us and tu our posterity. 

riieretore, it ij> imperative that those who genuinely believe in v,ivil riglits 
persist in their efforts with \ourage and fortitude. Racial segregation and 
discrimination continue, but it .is lesser in degree than when Irown was 
decided. This no one can deny. / 

True, the pace for total elimination of racial discrimination has been 
with all too deliberate speed J But the Supreme Court itself has abandoned 
this concept. Today the constitutional mandate. for equality is for the here 
and now and not a mere promise for the indefinite future.' ^ 

Furthermore, the areas of denial of civil riglits encompass important 
areas in addition to education, such as jobs, housing, voting, criminal and civil 
justice and accommodations that are public in fact although private in form. 
The elimination of racial barriers against e^quahty m these aspects of Ameri- 
can life simply is too important to pcriui^ cynicism, discouragement or half- 
hearted dedication to rectifying inju.<ticer 

I also appeal to the coalition of civil riglits adherents, splintered in the 
DeFunis case, not to engage in acrimony, but to ^eck: ta restore the' prior 
umty whicli existed, not by compromise bev,ause comprumise of constitu- 
tional principles is impermissible but by returning to a common program of 
seekmg to eliminate racial discrimination by supporting realistic remedies 
rather than submitting to ill-founded fears. 

It^woulU be presumptuous for me to appeal to the Supre.me Court. 1 can 
only express the hope that the Court will unite as it did during the Warren era 
m support of that concept nobly expressed on the great edifke which houses 
tlie Court r Equal Justice For All. 

And, finally, 1 also express the hope that the people of this country will 
abjure prejudice, fear and lute and will apply and practice the teachings of 
our common Judaic-Christian tradition, that all men '^re God's children, 
created in His image. 

In Brown, the Court did its duty, under circumstances reminiscent of an 
earlier decision of the Supreme Court, Worcester i. Georgia,^ ^ decided in 
1832. in that case, the Supreme Court upheld the claim of the Cherokee 
Indians to treaty land against annexation by the State of Georgia. This ruling 
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aroused great anger un the part uf PreMdeiit Jackson and Georgia. There were 
rumors and even thceati that both the Pre^dent and Georgia would decline to 
follow the Court's decision. Referring to the^e repoits, Justice Story, in a 
letter to a friend, said this: 

Georgia is till! of anger and violence. What ^he will do, it is 
diffieult to say. Probably she will resbt the execution of our 
judgment, and if she does, I do not beheve the President will 
interfere. . , . The rumor is, thai he has told the Georgians he 
will do nothing. I, for one, teel quite easy on this subject, be 
the event what it may. The Court has done its duty. Let the 
Nation now do theirs.* ^ 
In May of h>54. the Court in Brown did its dut>. Now, in 1974 and in 
the years (o come, let both the present Court and the Nation do tlieirs by 
fulfilling the still-unreali/ed Ameruan treed that all men are created free and 
equal. 

347 l\S. 483(1954). 

Iwentv years j^o. nuny gri»ups united ^vith the N.A.A.C.P, in urging iheCuurl to 
take this "great viviluing ^tep * of .u^rturning ihe 'separate but equal" principle ot 
Plcssy I. tergt4Son, This cuahtkm inJuded the icderai government, represented by 
the Justice Department. Jewish organizations, suth as the American Jewish Con- 
gress, labor gruups su^h as tie American I ederatu^i^ of Tea^.Iiers and ihe Congress ot 
Industru! Organisations, de'enders of civil rights su^h as the American Civil Liber- 
ties Union and ihp American Council i>n Human Rights, and other tnierested groups 
%uJi as the American Veterans Committee. Sec /^<?//m? Sharp, 347 t.b. 497 498 
^ i\954u Brown \\ Board oj tducaiion, 347 U.S. 4&3, 485-86 ( 1954). 
^ The faUoul from the v.uhtum that helped bring Brown about is evrdenced by the 
briets in ihe pending Supreme Couri case ol i. Odcgaard. No. 73-235, The 

American Jewish Congress, the Amencaft Jewish Committee, the Anti-Detjmation 
League, the A I L-CIO and uther groups general!) supportive ul civil rights tiled 
amig briets in support of Dei'unis. 

On the other hand, Jewish orgam?ations such as the National Council o| Jewish 
Women and the Union oi Hebrew Congregatii>ns, union groups such as ihe United 
I arm Workers* United Auto Workers, United Mine Workers, and State. County and 
Municipal lmplo>ees. The Lawyers* (imimittee tor Civil Righis tnder Law. the 
National Education Ass^iciation^ the Children's Defense fund, the ACLU. the 
N \ A C the Legal Detense fund and uiher important organizations have tried 
bnels in supporl of the dispu ed program of the Law School ot Washington. Ihe 
Iquil Fmplo^meni Oppiiriumty C ommission tiled a motion supported by a briet 
amicus curiae in support .jf the prugram. but Soliciti>f General Bork disavowed this 
brier tor the government and upun his application the Supreme ( ourt rejected it. 
^ i! l!l ^'^^'''^ ^'-''"^^ ^^'^'^ been phrased in some t»t the brrefs tiled in 

DcFutm, See Biief of the Anti-Detamanon League at Z tquestion is Whether a state 
may establish a racial quota). 

S^^ Brown w Board oj Edutaiion 347 U.S. 483, 485 ( 1954). The importance of the 
admiNsion of the mmorit> student to an integrated legal classroom was recognized 
even betore Brown. In 195(1, the ( ouit mS\veatt i, FatnUr held that the education 
that a blick student could receive at a law school established tor blacks could never 
be equdi to the legal education at the Universit> of Texas Law Schou-I. 339 U.S. 629 
<I95f». fo theCtJurt. the fact that theosmnsihly objective lacihties^were equivalent 
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ua>notcontrolhng. An Cine! Justice Vmsor Mated: ^ . , 

What IS more jmpurtant. the Unive ?>Jty ot Texas Law School. po>- 
^es$es to a far greater degree those quahties which are incapable ot 
objective nieasuiement but which make for greatness in a law «ichool. 
Such quahties include reputation ot the faculty, experience ot the 
administration, portion arid iniluence of the alumni, standing in the 
community, traditions, and prestige. 

U at 634. 

SccMilliken i. Bradkw cert, granted Nu\ 19, 1973.42 I'.SX.W. 3306 (U.S No\. 
20 1973) Nos. 73-434, 73-435. 73436 (geographic boundaries), Oonzales v 
Fairfax- Brewster Schools. Inc.. 363 I . Supp. 1200 (L.D. Va. !973). appea 
docketed. No. 73-2351 i4ih Cir. Nov. 13, 19^3) (desegregation ot private school 
un4eT U.S.C. section 1981). 
347 U.S. 483 (1954). 

' " I u.m; this term to designate the Juomtlogual period during ^^hkh Larl Warren u-as 
Chiet' JuUkc ot the United States and the term "the Burger Court' to designate the 
present Court. 

^- See, e.g.. Green v. County . •<>/ Board. 391 I'.S 430 ( »^6^>:,p'//''' »i fff^^f^^ 
Education, 377 U.S. 218 (1964). Ooii i. Board of Education, 37^ (^.S. 683 (1963). 

* , cJoper V, Aafvn, 358 t.S, I (1958). The Burger Court has been able to remain 
unammous on certain issues, See 5viJ/i/i i Board oj Edut.ation, Ai)2 I .b. f Di 
Alexander w Board-oi^ducdtioiu 396 U.S. 19 ( 1969). 

In [Vright V CouneS^ofXity o\ hmpona, the Court split $A on whether a inunici 
paiit> can break ott trom an existing school distrut whuh has not >y\j-<i">P'^;.*J<J 
the process ot dismantling a ^>stem of entor^ed racial segregation. 407 U.S. 4.*^ I 
( 19? ^ ) The Court in C artcr i . Ho/ bdiuana Parnh SJiool Board, while concurring 
in Jesuit disagreed a.* to (he proper timetable lor the implementath>n ot a court- 
ordered pupil transler plan. 396 U.S. 29U (197(;). And in two important desegrega- 
tion cases la-it term, the Court also divided. In Keyes School District So. L 
Justice Rehnquist dissented, while Justices Douglas and Powell wrote concurring 
opimons 413 U.S. 189 tl973). In Bradlev i\ SOioolBoar^K thc^Courl, with Justuc 
Powell not participating, attirmed by an equally divided ^^^^^^ Sf"'!.?? 

disallowing a desegregation plan which crossed county hues. 412 t.S. 9^nyM). 

A, GOLDBHROJOUAL JUSTICE 22(1971). 
/J. at 21. 
Id. at 23. 

. Brown v. Board oj Education. 349 V S. 294, 1 1955). 
* Wmon x\ City aj Memphis, 373 U.S. 526. 533 (1963). . 
*^""31 U.S.(6PeV)5l5Cl832). 

' ^ ' \ K. WARRLN, THK SUPRLML C Ol R MM Mil D SI ATLS lllS rOR\ . (1926). 
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The Message of Brown 
for White America 



Theodore M. Hesburgli, C.S.C. 



Much has been said at this Conference about the progress of black Amer- 
leans since the Brmn decision ?0 years ago. I would like to concentrate for a 
wule however on white Americans, another segment of the population 
wlucli has benefited tremendously from the changes wrought by the decision 
Brown v Board of Education began the long. hard, and unfinished process by 
which American laws and practices are being brought into 'line with the 
mandate for racial .quality that is the Fourteenth Amendment. Ycx Brown's 
promise of full equality remains as a great challenge to white America. 

I mil inmdful of another time of great disturbance and great unrest and 
chalk ige when solutions to our racial problems seemed almost out of reach. 
The great liberator. Abraham Lincoln, went to Gettysburg, that bloody 
battlefield of hatred and war. and in simple words told Americans to be what 
God had called them to be. to create the nation that had been born of such 
promise, to be worthy of these blessings and to do what only they could do. 
He said it brielly. And it seems to ine in renecting.on all the personal efforts 
that have gone into the Civil Riglus mbvement over so many years, over so 
many dusty toads, over so many obsidcles that seemed insurmountable, that 
we can't stop here. We must make a living document of our lives so that all of 
us, in -nir own ways, and* in our own lives, and our own circles, can make 
equal justice and equality of opportunity a reahty m our time 

White Americans in a Pluralistic Society 

Over the twenty years since Brown, white Americans have begun to face 
the critical challenge of realizing that they exist m a pluralistic society-a 
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society in which no group' can be i.evure unless all groups are afforded equal 
opportunity and respect. And m nian> ways, particularly m the |060s, white 
Americans have met that challenge. Largely gone are the '\vhite only" laws 
and institutions which dictated an apartheid society and which belittled the 
dignity of the oppressor as much as that of the oppressed. White Americans 
can pomt with pride to the fact that our government is the only one to meet 
the challenge of large-scale racial diversity head-on and affirm the principle 
that all men are created equal. On an individual level, many white Americans 
have been forced to come to grips with their own deep-seated racism and. in 
many cases, that racism has been replaced b> enliglitenment and understand- 
ing. And as a result of the greater acceptance and appreciation for the contri- 
bution of minority groups, white Americans have been immeasurably 
enriched. 

But just as there is still a long way to go before racial justice is achieved 
. for blacks and other minorities, f'^r whites too there is a tremendous chal- 
lenge and a tremendous opportumty to fulfill the destiny of this country. As 
W.E.B. Dubois said at the beginning of this century, "The problem of the 
20th century is the problem of the color line." That remains our number one 
problem today. Now, evt-n more than when DuBois wrote those words the 
Uiture ot our nation may depend on achieving full racial jusi ice at last. 

The importance of our educational process for the future of racial justice 
m America cannot be overestimated, f believe that education is the key to 
tumre racial harmony. In the Brown case, the Supreme Cou.t told us that to 
separate black children solely because of their race "may affect their hearts 
and minds m a way unlikely ever to be undone." I believe thai white children 
and white adults, who grow up and go througli life separated from persons of 
other races, also have their hearts and mmds affected in ways unlikely ever to 
be undone. We do damage to their hearts and minds when we educate child- 
ren merely to be successful m an apartheid society, or in artitlcally segregated 
areas of a society. We do damage when we raise our children in an educational 
incubator where they develop false notions of racial and cultural superiority. 
We do damage when we shield whue children from the fact that one out of 
every six Americans is a member of a racial minority. We do dan'iage when we 
fail to inform white children that eiglity percent of the world's population is 
non«wliite. 

It IS foohsh to think we can ignore the racial, ethnic and cultural diver- 
sity m American society and in the world, and it is absurd to bring children 
up in an educational system which ignores it. ' 

There is mounting evidence that white students suffer educational and 
psychic damage from segregated schooling. Dr. Kenneth Clark, the eminent 
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psychologist whose studies were rehed upon by the Supreme Court .n the 
Brown decision has written "There is strong evidence to suggest that racial 
segregation is detrimental to privileged middle cKiss and to working class 
white children. Segregated schools and cruelty ,n American ghettos are 
deadening and destroying the elhi.al and personal and luunan ellecliveness ol 
American white children." It is readily apparent to anv observer of the Amer- 
icaii scene during the past five years that white students.appear to be suffer- 
ing trom frustration at their inability to reconcile the slurp divisions between 
white and black, between Anglo and Latino, between rich and poor and 
between American ideals and American reality. As Kenneth Keniston. a Yale 
psychologist and member of the Advisory Council of the Center for Civil 
Rights has written- "It does not take a psychologist to emphasize that the 
causes ot student protest he not only in the psyches of the students but even 
more, in the world we inhabit. The shameful legacy of racism. America's 
aubious imperial role in the world, the inertia and compromise of our univer- 
sities these are simple facts against which the ethkal unpulse of the young is 
directed." We cannot afford to allow American education to continue to fail 
white as well as black children. We must ensure that the ethical impulse of the 
young IS nurtured in an environment that includes the full range of racial, 
ethnic, and social diversity that makes up our nation. ] 
If we fail to establish that integrated, pluralistic environment for our 
chLdren and ourselves it will not be blacks alone who lose, it will be the 
majority while part of this nation wlu) will be deprived of that richness that 
IS the (.lack culture around us and the blayk warmth and the black friendship 
How many whites have missed this heritage which is peculiarly ours as a 
nation, and how many are poorer for it > The great pluralism ol America .s 
simply wasted when we break up into little water tiglit gliettoesuvhetlier it 
be the ghetto ot South Chicago or the glietto of Puerto Rican New York or 
even the white ghetto of Notre Dame lor so many years. Our all-white sub- 
urbs are just as much "ghettoes." These ghettoes are the islands where whiles 
harbor distorted views of their fellow Americans. And. increasingly, because 
01 the nation's ".ilure to solve its r-^cial problems, these are the islands where 
many white Americans live in fear and apprehension. It is obvious that white 
Americans sulfer when this society is divided into separate, unequal, and alien 
groups White Americans suffer when this society is torn by violence. And all 
Americans suffer when we co-exist in an uneasy peace purchased at the cost 
ol repressive action. 

We must all break up these ghettos, we must all somehow-reach out and 
embrace the total pluralism that is America. We must do so not bv homogen- 
i/ing It. but by letting each part of America mutually enrich the others so 
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tliat we are all enriched in the process and justice is achieved. Then each 
person can stand tall m dignity and say "1 am a human being. 1 am made m 
ihe image and likeness of God. and I can live accordingly." 

The Brown decision I reed this Louiitry from the unjust and ininiora! 
"separate but equal" doctrine approved by the Supreme Court m the 18% 
case of Plessv v. Fergtison. This decision contained a prophetic dissent by the 
first Justice' Harlan:^ "The destinies of the two races, in this country, are 
indissoluably linked together." 1 believe that the destiny of this nation lies in 
achieving ef fective racial integration. 

The Need for Racial Harmony 

Now more than ever, white American^ must adjust to the inevitable 
changes in American society which will be necessary to foster and maintain 
racial harmony. While we have come a long way, the way ahead also is 
ditficult The simple problems are behind us and the most complex ones loom 
ahead. The solution to the problems of racial injustice which we tace today 
must be the nation's first priority. These problems cannot be swept under the 
rug and we must not be distracted by other pursuits. 

" The present is very much a time for the "winter soldiers" ot the cml 
rights movement to carry forward the struggle. While the fevered intensity of 
the sixties has cooled and there is precious little recognition in the movement 
anymore, those whose commitment to racial justice is more than just a 
passing fanov, must now make their presenJe felt. Until we have achieved 
racial and economic justice in this country, neither black nor white, red nor 
brown can be at peace in the community or in his soul. 

In speaking of the responsibilities of white America in general, it would 
be myopic of me to overlook the responsibilities of whites at this university. 
For most of our existence we have been an exclusively male and almost 
exclusively white institution. But times are changing and this institution must 
change as rapidly, if not more so. than the rest jf society. 

The establishment of the Center for Civil Riglits at Notre Dame reaflinm 
this umversity's commitment to the struggle for what should be in this coun- 
try and m the world. But we must not permit a gap^between our larger goals 
and the reahties here at home. This university must be a model for a success- 
fully integrated society. U is not enough that we seek to become this model 
wth "all deliberate spe^d." We must do so now. This is my commitment and 
It must be the commitment of the university. 

Let us rededicate ourselves to make the dream ot equality come true. 
Willie we realize that m the twenty years that have passed since the Ilrown 
decision many great things have happened, there is so much more yet to do 
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and H) far yol to gu. We mibl keep moving !\»rward. In those wonderiul 
words of Robert Frusl. althuugli the woods, in this ca:>c, ina> be uiilovel> and 
dark and deep, we a!! know that we have pronu^js to keep and imk\s to go 
before we sleep. God bless .voii ail and bring >oii honie safei>. 
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